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DISSOLUTION OF THE NORTHERN SECURI- 
TIES COMPANY BY THE UNITED STATES 
CIRCUIT COURT OF APPEALS. 


On April 9, 1903, the United States Cir- 
cuit Court of Appeals handed down its opin- 
ion in the suit by the United States against 
the Northern Securities Company, deciding 
all issues in favor of the government. The 
decision, besides being unanimous on the 
part of the four judges, was even more 
sweeping than was expected in the extent to 
which the court goes, both in its argument and 
in the decree rendered. 

The decision was in line with our editorial 
in a recent issue. The court reaches the 
conclusion that the stock of the two railroad 
companies now held by the Northern Securi- 
ties Company was acquired by virtue of a 
combination in restraint of trade and com- 
merce among the several states, such as the 
Federal Anti-Trust Act denounces as illegal. 
It therefore enjoins the securities company 
from acquiring, or attempting to acquire, 
further stock of either of the combining com- 
panies, and from voting such stock at any 
meeting of the stockholders of either of the 
railway companies, or from exercising, or at- 
tempting to exercise, any control, direction 
or supervision or influence over the acts of 
those companies, or either of them, by virtue 
of its holding such stock. 

The decree further enjoins the Northern 
Pacific and Great Northern companies and 
their officers, directors and agents from per- 
mitting sucli stock to be voted by the 
Northern Pacific Company, or any of its 
agents or attorneys on its behalf, at any 
corporate election for directors or officers of 
either of those companies. It likewise en- 
joins them from paying any dividends to the 
Securities Company on account of the stock, 
or permitting or suffering the securities com- 
pany to exercise any control whatsoever over 
the corporate acts of those companies or to 
direct the policy of either. Finally, it per- 
mits the securities company to return or 
transfer to the stockholders of the Northern 
Pacific and Great Northern companies any 





and all shares of stock of those companies 
which it may have received from such stock- 
holders in exchange for its own stock, or to 
make such transfer or assignment to such 
person or persons as are now the holders or 
owners of its own stock originally issued in 
exchange for the stock of such companies. 

The sweeping and unequivocal character 
of this decree has paralyzed trust financiers all 
over the country. The statement we made in 
our editorial of March 27, 1903, that we could 
see nothing, in view of the provision of the 
Sherman Act, on which to justify the merger 
or consolidation of competing interstate rail- 
road lines, was made in the face of the fact 
that for the past decade such agreements have 
been common, and vast commercial invest- 
ments have been built up upon them. This 
decision, however, will tend to clear the at- 
mosphere and give even the most acute of our 
financiers to understand that the Sherman Act 
is not a ‘‘vague uncertainty,’’ but a statute, 
which, assisted by the free arm of a court of 
equity, can reach, uncover and annul the most 
covert schemes for the monopoly of interstate 
commerce or its instruments. 


— —-----— 


EXPRESSION OF PERSONAL “BELIEF” OR 
“OPINION” ON THE PART OF COUNSEL AS 
UNPROFESSIONAL. 


One of the commonest faults of the young 
and inexperienced lawyer is to thrust himself 
too prominently into his case, making his own 
honor and veracity an issue to the total exclu- 
sion and obscurity of his client. This is not 
only unwise but highly unprofessional. This 
was brought out conspicuously ina recent 
criminal trial before Mr. Justice Herrick of 
the Supreme Court of New York, in which the 
learned justice in his charge to the jury se- 
verely arraigns both the counsel for the state 
and for the defendant for expressing to the 
jury their ‘‘personal belief’’ as to the guilt 
and innocence, respectively, of the accused. 
Justice Herrick said : 

‘*Perhaps it is well, gentlemen, before we 
come to consider this case, to brush away 
some of the things that have no business in it. 
Each counsel that you have observed here has 
proclaimed his belief; the one that of the in- 
nocence of his client, and the other the guilt 
of the man he is prosecuting. You will not 
take that into consideration for a moment. It 
is a grossly unprofessional thing for a lawyer 
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to state to a jury what his belief is. Counsel 
of experience, reputable counsel, never in- 
dulge in it. These gentlemen, when they get 
older and have more experience and have 
paid more attention to the ethics of the pro- 
fession, I think, will not indulge in that sort 
of thing. They carry no weight; it is the 
unsupported statement of: men. They are 
placing themselves for credit and standing in 
the community before you without the sanc- 
tion of an oath that any witness presents in a 
case. You have no right to consider it for a 
moment, excepting as an indication that the 
_ counsel have not risen to the best standing of 
their profession.’’ 

To many this public denunciation of the 
methods of counsel in this case will be con- 
sidered too severe, and soit may be. And 
yet, it cannot be doubted that it will bea 
wholesome lesson to the attorneys them- 
selves as well as to others who might in the 
future fall into this same error. Nor is the 
subject of small importance. A lawyer is an 
advocate—one who speaks for another. He 
is not to protrude his own personality ; and to 
the extent he does so, he either cheats his 
client or unlawfully influences the court or jury 
in his favor, depending upon the fact whether 
he is a man of little or great influence. In 
either case he acts unprofessionally. The 
sentiments expressed by Hon. George F. Hoar 
in a recent article in referring to this practice, 
are very pertinent. He says: 

‘“*It is not the duty of an advocate nor his 
right to express or convey his individual opin- 
ion. On him the responsibility of the decis- 
ion does not rest. _ He not only has no right 
o accompany the statement of his argument 
with any assertion as to his individual belief, 
but I think the most experienced observers 
will agree that such expressions, if habitual, 
tend to diminish and not to increase the just 
influence of the lawyer. There never was a 
weightier advocate before New England 
juries than Daniel Webster. Yet itis on record 
that he always carefully abstained from any 
positiveness of assertion. He introduced his 
weightiest argument with such phrases as ‘It 
will be for the jury to consider.’ ‘The court 
will judge,’ ‘It may, perhaps, be worth think- 
ing of, gentlemen,’ or some equivalent phrase 
by which he kept scrupulously off the ground 
which belonged to the tribunal he was ad- 
dressing.’ ’’ 





NOTES OF IMPORTANT DECISIONS. 


'TELEPHONES— ERECTION OF POLES AS AN AD- 
DITIONAL SERVITUDE ON HIGHWAY ENTITLING 
ABUTTING OWNER TO COMPENSATION. + The 
question stated as the subject of this note is one 
of the vexed questions of the law, — one of those 
questions in which two conflicting principles are 
involved, and courts take sides, and reasoning 
from one or the other standpoint reach different 
results. The weight of authority, however, is 
every year growing stronger in favor of the posi- 
tion that the erection of poles and wires along 
the highway, for telephone or other public pur- 
poses is an additional burden upon the highway 
entitling the abutting owner to any damages that 
may result, as, for instance, the injury to trees, 
ete. The recent case of Bronson v. Albion Tele- 
phone Co., 93 N. W. Rep. 201, adds one more au- 
thority to this proposition. In this case the Su- 
preme Court of Nebraska held that poles and 
wires which permanently and exclusively occupy 
portions of a public street or highway constitute 
an additional burden for which the abutting 
owner is entitled to compensation in case he is 
damaged thereby. The court further held, spe- 
cifically, that where an abutting owner has 
planted trees along the street, a telephone com- 
pany, which removes, destroys, or injures such 
trees in erecting poles and wires under its fran- 
chise, is liable for the resulting damage, even 
though no unnecessary injury is inflicted. The 
court said: ‘The right to maintain the trees 
confers an additional value upon the abutting 
property. This value cannot be cut off without 
due compensation. When the public conferred 
it, a valuable property right was created. Rely- 
ing upon the statutes and municipal ordinances 
pursuant thereto, owners have expended time 
and money in improving their property. This 
grant cannot be resumed, and the property 
thereby depreciated in value without compensa- 
tion. Undoubtedly the grant in the first instance 
was subject to all ordinary uses to which the 
street might be put. But to say that it was sub- 
ject to ail public uses, whether ordinary or not, 
which might be deemed convenient there- 
after, is going entirely too far. It becomes neces- 
sary, therefore, to decide whether telegraph and 
telephone poles and wires, which permanently 
and exclusively occupy portions of a public street 
or highway, constitute an additional burden for 
which the abutting owner is entitled to compen- 
sation in case he is damaged thereby. The text- 
writers are pretty well agreed that they do. Dill. 
Mun. Cop. § 698a; Elliott, Roads & 8. 534; Lewis, 
Em. Dom. § 131; Rand. Em. Dom. 407. But Mr. 
Keasbey thinks it too soon to predict which view 
will prevail ultimately. Keasbey, Electric Wires 
in Streets and Highways, § 101. The adjudicated 
cases are ranged not very unequally on both 
sides. The question has been threshed over so 
many times that it would subserve no useful pur- 
pose to enter into an exhaustive review of these 
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decisions. As Mr. Keasbey puts it very aptly, 
the crucial point is ‘‘whether the rights and 
privileges of the abutting owner in the use and 
maintenance of the street as such are affected.” 
Keasbey, Electric Wires in Streets and Highways, 
§ 102. At one time there was a tendency to attach 
some weight to the ownership of the fee of the 
street or highway ; but it is becoming well settled, 
for obvious and convincing reasons, that that 
question is immaterial. When we recall the forest 
of poles with their clumsy appurtenances, and 
the network of wires, and even cables, with which 
some of our city streets are incumbered, it seems 
hard to say that an owner whose light is cut off, 
who has the safety of his buildings and their oc- 
cupants in case of fire endangered, and access to 
his property impeded, by these permanent ob- 
structions, is less entitled to complain than one 
whose easement by adjacency is impaired by a 
steam railway. Of course, in the greater number 
of cases, the poles and wires work no substantial 
injury, and the owner has no ground of objection; 
but, because the damage in most cases is trivial 
or nominal, we should not be blind to the sub- 
stantial and considerable damage that often 
exists. 








ACCEPTANCE OF THE RISK BY THE 
SERVANT. 


§ 1. A Comprehensive Statement of the Doc- 
trine of Accepting the Risk.—If the servant, 
before he enters the service, knows, or if he 
afterwards discovers, or if, by the exercise of 
ordinary observation or. reasonable skill and 
diligence in his department of service, he may 
discover that the building, premises, machine, 
appliance, or fellow-servant in connection 
with which, or with whom he is to labor, is 
unsafe or unfit in any particular, and if not- 
withstanding such knowledge, or means 
of knowledge, he voluntarily enters into 
or continues in the employment without 
objection or complaint, he is deemed to 
assume the risk of the danger thus known 
or discoverable, and to waive any claim for 
damages against the master in case it shall 
result in injury to him.! 


1 Hayden v. Smithville Man. Co., 29 Conn. 548; 
Western, ete., R. Co. v. Bishop, 50 Ga. 465; Johnson v. 
Western, etc., R. Co., 55 Ga. 133; Georgia R. Co. v. 
Kenney, 58 Ga. 485. Compare Central R. Co. v. 
Kelley, 58 Ga. 107; Chicago, ete., R. Co. v. Jackson, 
55 Ill. 492; Camp Point Man. Co. v. Ballou, 71 Ill. 417; 
St. Louis, ete., R. Co. v. Britz, 72 Ill. 256; Chicago, 
etc., R. Co. v. Munroe, 85 Ill. 25; Morris vy. Gleason, 1 
Bradw. 510; Toiedo, etc., R. Co. v. Asbury, 84 Ill. 429; 
Chicago, ete., R. Co. v. Ward, 61 Ill. 130; Indianapolis, 
etc., R. v. Flanigan, 77 Ill. 365; Moss v. Johnson, 22 
Ill. 633; Lumley v; Caswell, 47 Iowa 159, 7 Rep. 





§ 2. Servant Assumes Risks Ordinarily In- 
cident to the Employment.—The barest state- 
ment of the doctrine under this head is that 
the servant assumes all the risks which are 
ordinarily incident to the employment.? 


559; Sullivan v. Louisville B. Co., 9 Bush. (Ky.), 
81; Buzzell v. Laconia Man. Co., 48 Me. 113; Balti- 
more, etc., R. Co. v. Woodruff, 4 Md. 242; Hanrathy 
v. Northern ete., R. Co., 46 Md. 280; Ladd v. New 
Bedford, R. Co., 119 Mass. 412; Davis v. Detroit, etc., 
R. Co., 20 Mich. 105; Fort Wayne, etc., R. Co. v. 
Gildersleeve, 33 Mich. 183; Le Claire v. First Division, 
etc., R. Co., 20 Ming. 9; Dale v. St. Louis, ete., R. Co., 
63 Mo. 455; Devitt v. Pacific R. Co., 50 Mo. 302; De 
Graff v. New York, ete., R. Co., 3 Thomp. C. 255 
(reversed in 19 Alb. L. J. 134); Laning v. New York, 
etc., R. Co., 49 N. Y. 521; (in full) 2 Thomp. 
Neg. (1st Ed.), 982; Gibson v. Erie R. Co., 63 N. 
Y. 449 (reversing 5 Hun (N. Y.), 39; Haskin v. New 
York, ete., R. Co., 65 Barb. (N. Y.), 129; 
(affirmed 56 N. Y., 608); Wright v. New York, etc., 
R. Co., 25 N. Y. 562; Jones v. Roach, 9 Jones & Sp. 
(N. Y.), 248; Crutchfield v. Richmond, ete., R. Co., 78 
N. Car. 300, 76 N. Car. 320; Fraizer v. Pennsylvania 
R. Co., 38 Pa. St. 104; Kelley v. Silver Spring, etc., 
Co., 7 Rep. 60; Robinson v. Houston, ete., R. Co., 46 
Tex. 540; International R. Co. v. Doyle, 49 Tex. 190; 
Dorsey v. Phillips, etc., Co., 42 Wis. 583; Oak Bridge 
Coal Co. v. Reed, 6 Cent. L. J. 275; Kielley v. Belcher, 
etc., Min. Co., 3 Sawyer (U. S.), 500; Dillon v. Union 
Pacific R. Co., 3 Dill. (U. S.), 319; Jones v. Yeager, 2 
Dill. (U. 8.), 64; Assop v. Yates, 2 Hurl. & N. 767; 
Griffiths v. Gidlow, 3 Hurl. & N. 648; Skipp v. East- 
ern Counties R. Co., 9 Exch. 223, 3 L. J. (Exeg.), 23; 
Woodley v. Metropolitan R. Co., 2 Exch. Div. 384; 
Ogden v. Rummens, 3 Fost. & Fin. 751. Compare 
Seymour vy. Maddox, 16 Q. B. 326; Dynen v. Leach, 26 
L. J. (Exch.), 221. Contra: Britton v. Great Western 
Cotton Co., L. R. 7 Exch. 130; Clarke v. Holmes, 6 
Hurl. & N. 349, 7 Hurl. & N. 937, 2 Thomp. Neg. (1st 
Ed.) p. 953. 

2 Louisville, etc., R. Co. v. Orr, 94 Ala. 602, 8 So. 
Rep. 360; Lopez v. Central Ariz. Min. Co., 1 Ariz. 
464; Fort Smith Oil Co. v. Slover, 58 Ark. 168, 248. W. 
Rep. 106 (doctrine applied to a volunteer who under- 
takes to perform special service); Chielinsky v. 
Hoopes, ete., Co., 1 Marv. (Del.) 273, 40 Atl. Rep. 
1127 (as well as the risks, whether patent or latent, 
with or without his knowledge); Williams v. Walter 
& W. Co., 9 Houst. (Del.), 822, 32 Atl. Rep. 726 (and 
that are apparent to his senses); Worlds v. Georgia 
R. Co., 99 Ga. 283, 26S. E. Rep. 646; 5 Am. & Eng. 
R. Cas. (N. 8.), 514 (and is bound to take notice of 
the ordinary and familiar laws of nature applicable to 
the subject to which the employment relates, and if 
he fails to do so he cannot recover for an injury re- 
sulting therefrom); Minty v. Union, etc., R. Co., 2 
Idahe, 437, 21 Pac. Rep. 660 (traveling auditor of a 
railroad company); Colson vy. Craver, 80 Ill. App. 99 
(assumes only the risks ordinarily incidental 
to his employer’s business and to the employer’s 
known manner of having it performed); Illinois, etce., 
R. Co. v. Swisher, 74 Ill. App. 164; Mattson v. Qualey 
Const. Co., 90 Ill. App. 260 (subject to the implied 
undertaking of the master that he will use reasonable 
care to furnish safe premises, machinery, and appli+ 
ances, and to employ competent and prudent co-eme 
ployees); Chicago Anderson Pressed-Brick Co. y, 
Sobkowiak, 45 Ill. App. 317, affirmed in 148 Ill. 578, 
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§ 3. Provided he has Knowledge or the | knowledge, or the means of knowledge, 
Means of Knowledge of Such Risk. — Most | of the danger, or the same means of 
of the decisions annex to the previous | knowledge of it which the master had,’ as 
statement of doctrine the proviso that | where it is obvious and apparent,‘ or known 
36 N. E. Rep. 572 (employee takes upon himself the | Rep. 110, 26 8. W. Rep. 242 (assumes not only the 


ordinary hazards of the business as conducted under 
the system adopted by his employer): Doolittle v. 
Pfaff, 92 Ill. App. 301.(where a servant has sufticient 
capacity to appreciate the danger of the service, or 
had acquired the knowledge otherwise than by in- 
struction from the master): Baltimore, etc., R. Co. v. 
Amos, 20 Ind. App.. 378, 49 N. E. Rep. 854 (and if he 
is injured through want of due gre on his part, yet 
without any failure of the master to furnish him with 
safe tools, the injury will be regarded as one the risk 
which he assumed); Linton Coal, ete., Co. v. Persons, 
15 Ind. App. 69,43 N. E. Rep. 651 (assumes the danger 
which naturally arises from the nature of the work to 
be performed, whether visible or invisible, known or 
unknown); Brown vy. Chicago, etc., R. Co., 64 lowa 
652, (presumed to contract with reference to the 
dangers); Louisville, ete., R. Co. v. Coniff, 90 Ky. 560, 
12 Ky. L. Rep. 545, 12 S. W. Rep. 543; Paland v. 
Chicago, ete., R. Co., 44 La. Ann. 1003, 11 So. Rep. 
707 (of which he had notice before voluntarily ex- 
posing himself); Dandie vy. Southern, etc., R. Co., 42 
La. Ann. 686, 7So. Rep. 792; Kenny v. Shaw, 133 Mass. 
501 (and his master is ndt responsible for an injury 
sustained by his obeying an erder of another work- 
man); Jones v. Manufacturing, etc., Co., 92 Me. 565, 43 
Atl. Rep. 512 (anemployee of mature years, and ordi- 
nary mental capacity and intelligence); Alcorn v. 
Chicago, ete., R. Co., 108 Mo. 81; Schroeder v. Chi- 
cago, etc., R. Co., 108 Mo. 322; Jackson v. Missouri, 
etc., R. Co., 104 Mo. 448; Schaub v. Hannibal, ete., R. 
Co., 106 Mo. 74; Henry v. Wabash, etc., R. Co., 109 
Mo. 488; Watson v. Kansas, etc., R. Co., 52 Mo. App. 
366; Fugler v. Bothe, 117 Mo. 475; Renfro v. Chicago, 
ete., R. Co., 86 Mo. 302; Carroll v. Interstate, etc., Co., 
107 Mo. 653; O’Donnell v. Patton, 117 Mo. 13; Chicago, 
etc., R. Co. v. Soderburg, 50 Neb. 674, 70 N. W. Rep. 
230; Foley v. Jersey City Electric Light Co., 54 N. J. 
L. 411, 24 Atl Rep. 487; Kennedy v. Manhattan R. 
Co., 33 Hun (N. Y.), 457 (workman employed by a 
railroad company to stand in a dangerous} place to 
signal trains); Hudson v. Ocean Steamship Co., 110 
N. Y. 625, 17 N. E. Rep. 342 (where the’|master fur- 
nishes adequate, safe, and usual appliances for,the 
use of the servant); Gordon v. Reynold Card Man. 
Co., 47 Hun (N. Y.), 278, 14 N. Y. St.JRep. 394; Roth v. 
Northern, ete., Lumbering Co., 18 Oreg. 205, 22 Pac. 
Rep. 842; Bemish v. Roberts, 143 Pa. St. 1, 28 W. N.C. 
(Pa.) 169, 22 Pitts. L. J. (N.S.), 1, 48 Phila.;Leg. Int. 
305, 21 Atl. Rep. 998; Couch v. Charlotte, etc., R. Co., 
22 S. Car. 557 (section hand while pushing a hand-car 
under orders from the foreman, fell into a waterway, 
of which he was not specially warned, but which was 
properly constructed); Corbett v. Smith, 101 Tenn. 
368, 47 S. W. Rep. 694 (including an increased risk 
arising during the performance of the work, where 
he is fully aware thereof, and does not rely upon a 
promise to remedy the danger); Louisville, etc., R. 
Co. v. Gower, 85 Tenn. 465,(risk of injury from lum- 
ber so loaded that the ends projected over the end of 
the car); International, etc., R. Co. v. Haster, 64 Tex. 
401 (railroad section hand cannot complain of being 
ordered out to work on a foggy day, but assumes 
risk); Gulf, ete., R. Co. v. Kizziah, 86 Tex. 81, 23S. 


W. Rep. 578; reversing 4 Tex. Civ. App. 356, 22S. W. 





risks which are necessarily incident to the business he 
has undertaken to perform, but also such as com- 
monly attend it); Texas, ete., R. Co. v. King, 14 Tex. 
Civ. App. 290, 37S. W. Rep. 34 (assumes all the risk 
incident to the employment, and not merely the risk 
of such secret defects as could not be discovered by 
the employer by ordinary diligence, and those which 
were open to common observation); H. S. Hopkins 
Bridge Co. y. Burnett, 8 Tex. 16,19S. W. Rep. 886 
(injury from the chipping of a hammer, all such ham- 
mers being liable to chip); Mayton v. Sonnefield (Tex. 
Civ. App.), 48 S. W. Rep. 608 (no official Rep.) assumes 
only such risks as are naturally and necessarily inci- 
dent to the work in which he is engaged); Missouri, 
etc., R. Co. v. Somers, 78 Tex. 439, 14 S. W. Rep. 779; 
Reese v. Wheeling, etc., R. Co., 42 W. Va. 333, 268. 
E. Rep. 204 (whether the employment be dan- 
gerous or not); Davis v. Nuttalsburg Coal Co., 34 W. 
Va. 500, 12S. E. Rep. 539 (assumes all the ordinary 
risks of his employment whether it is dangerous or 
not); Oliver v. Ohio River R. Co., 42 W. Va. 703, 26 S. 
E. Rep. 444 (and if he willfully encounters dangers that 
are known to him or are notorious, the master is not 
responsible for an injury occasioned thereby) ; John- 
son v. Chesapeake, etc.. R. Co., 36 W. Va. 73, 14S. E. 
Rep. 432 (where the master is|guilty of no negligence) ; 
Knight v. Cooper, 36 W. Va. 232,14 S. E. Rep. 999 
(assumes all the ordinary risks of his employment, 
though it be dangerous in its nature); Hoffman v. 
Dickinson, 31 W. Va. 142, 6S. E. Rep. 53; Red River 
Line v. Cheatham, 60 Fed. Rep. 517, 23 U. S. App. 19, 
reversing 56 Fed. Rep. 248; Texas, ete., R. Co. v. 
Minnick, 6 C. C. A. 387, 57 Fed. Rep. 362 (where there 
is no defect of machinery or unknown hazards; Car- 
penter v. Mexican Nat. R. Co., 39 Fed. Rep. 315, 17 
Wash. L. Rep. 630, 6 Rail. & Corp. L. J. 327. 

8 Hazelhurst v. Brunswick Lumber Co., 94 Ga. 535, 
19S. E. Rep. 756; Wabash, etc., R. Co. v. Thompson, 
15 Ill. App. 117; Salem-Bedford Stone Co. v. Hubbs 
(Ind. App.), 38 N. E. Rep. 538; Staldter v. Hunting- 
ton, 153 Ind. 354, 55 N. E. Rep. 88; Guedelhofer v. 
Ernsting, 22 Ind. App. 188, 53 N. E. Rep. 113; Dia- 
mond Plate-Glass Co. v. Dehority (Ind.), 40 N. E. 
Rep. 681; Kentucky, etc., Bridge Co. v. Eastman, 7 
Ind. App. 514, 34 N. E. Rep. 835; Baltimore, ete., R. 
Co. v. Spaulding, 21 Ind. App. 323, 52 N. E. Rep. 410; 
Missouri, ete., R. Co. v. Young, 4 Kan. App. 219, 45 
Pac. Rep. 963; Quigley v. Thomas G, Plant Co., 165 
Mass. 368, 43 N. E. Rep. 205; Connors v. Morton, 160 
Mass. 333, 35 N. E. Rep. 860; Allard v. Hildreth, 173 
Mass. 26, 52 N. E. Rep. 1061,5 Am. Neg. Rep. 610; 
Rohrabacher v. Woodward, 124 Mich. 125, 82 N. W. 
Rep. 797; Smith v. Tromanhauser, 63 Minn. 98, 65 N. 
W. Rep. 144; Dale v. St. Louis, ete., R. Co., 63 Mo. 
455, 459; Loonam v. Brockway, 28 How. Pr. (N. Y.), 
472, 3 Robt. (N. Y.), 74; Hart v. Naumburg, 123 N. Y. 
641, 23 N. Y. St. Rep. 607, 25 N. E. Rep. 385 reversing 
50 Hun (N. Y.), 392, 21 N. Y. St. Rep. 951; Cowhill v. 
Roberts, 71 Hun (N. Y.), 127, 54 N. Y. St. Rep. 219, 24 
N. Y. Supp. 533; Shadle v. Cleveland Electric, ete., 
Co., 22 Ohio C. C. 49, 12 Ohio C. D. 37. 

4 Fordyce y. Stafford, 57 Ark. 503, 22S. W. Rep. 
161; Moline Plow Co. v. Anderson, 19 Ill. App. 417, 
aftirmed, 24 Ill. App. 364, 38 Ill. App. 587 (too) so ob- 
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viously defective that no prudent person would have 
used it); Illinois River Paper Co. v. Albert, 49 TIl. 
App. 365; United States Rolling Stock Co. v. Chad- 
wick, 35 Ill. App. 474 (continuing to operate an ob- 
viously defective machine); McBride v. Indianapolis 
Frog Co., 5Ind. App. 482, 32 N. E. Rep. 579; Day v. 
Cleveland, ete., R. Co., 137 Ind. 206, 36 N. E. Rep. 854 
(could easily have seen it if he had looked); Lebanon 
v. McCoy, 12 Ind. App. 500, 40 N. E. Rep. 700; O’Neal 
v. Chicago, ete., R. Co., 182 Ind. 110, 31 N. E. Rep. 
669; Chesapeake, etc., R. Co. v. McDowell, 16 Ky. L. 
Rep. 24 S. W. Rep. 607 (not to be reported); Jenkins 
vy. Maginnis Cotton Mills, 51 La. Ann. 1011, 25So. Rep. 
643 (assumes the risk incident to his choice of the 
method which, in view of certain unusual conditions 
which he had himself brought about the day previous, 
is obviously dangerous, where there are other safe 
methods which might be adopted, although he is not 
informed of the danger); Carlson v. Sioux Falls 
Water Co., 5S. Dak., 402, 59S. W. Rep. 217; Galves- 
ton, ete., R. Co. v. Lempe, 59 Tex. 19; Southern, etc., 
R. Co. v. Lasch, 2 Tex. Civ. App, 68, 21S. W. Rep. 
563 (and the servant was not induced to remain in the 
service by the promise of the master to repair the 
source of danger); Chesapeake, ete., R. Co. v. Spar- 
row, 98 Va. 630, 2 Va. Sup. Ct. Rep. 526, 37 8. E. Rep. 
302; Hencke v. Ellis, 110 Wis. 5382, 86 N. W. Rep. 171; 
Holt v. Chicago, ete., R. Co., 94 Wis. 596, 69 N. W. 
Rep. 352; Hazen v. West Superior Lumber Co., 91 
Wis. 208, 64 N. W. Rep. 857; Everhard v. Diamond 
Match Co., 98 Fed. Rep. 555; Goldthwait v. Haverhill, 
ete., R. Co., 160 Mass. 554, 36 N. E. Rep. 486 (had 
ample opportunity to observe it); Nealand v. Lynn, 
etc., R. Co., 173 Mass. 42, 53 N. E. Rep. 1387; MeIntire 
v. White, 171 Mass. 170, 50 N. E. Rep. 524; Gibbons v. 
British, ete., Steam Nav. Co., 175 Mass. 212, 55 N. E. 
Rep. 987; Smith y. Beaudry, 175 Mass. 286, 56 N. E. 
Rep. 596 (held that the defects were obvious to a per- 
son of ordinary intelligence, and that plaintiff, having 
long been familiar with the work, and having had 
several month’s experience, assumed the risk) ; Hoard 
vy. Blackstone Man. Co., 177 Mass. 69, 58 N. E. Rep. 
180; De Souza v. Stafford, 155 Mass. 476, 30 N. E. Rep. 
81; Brady v. Ludlow Man. Co., 154 Mass. 468, 28 N. E. 
Rep. 901; Goddard vy. MeIntosh, 161 Mass. 253, 37 N. 
E. Rep. 169: Cooms vy. Fitchburg R. Co., 156 Mass. 
200, 30 N. E. Rep. 1140; Lothrop v. Fitchburg R. Co., 
150 Mass. 423, 23 N. E. Rep. 227, 41 Am. & Eng. R, 
Cas. 327; ning) . Michigan Starch Co., 126 Mich. 666, 
8 Detroit Leg. N. 182, 86 N. W. Rep. 134 (plaintiff 22 
years of age and iuexperienced, but all the conditions 
were open and obvious); Smith v. Peninsular Car 
Works, 60 Mich. 501, 27 N. W. Rep. 662,1 Am. St. 
Rep. 542; Lamotte v. Boyce (Mich.), 2 Detroit Leg, 
N. 161, 683 N. W. Rep. 517 (defects were obvious and 
could not escape ordinarily careful observation) ; 
Fisher v. Chicago, ete., R. Co., 77 Mich. 546, 43 N. E 
Rep. 926; Quick v. Minnesota Iron Co., 47 Minn. 361° 
50 N. W. Rep. 244; Doyle v. St. Paul, ete. +» R. Co., 43 
Minn. 79, 48 N. W. Rep. 787, 41 Am. & Eng. R. Cas 
376; Hefferen v. Northern, ete., R. Co., 45 Minn. 471, 
48 N. E. Rep. 1; Manley v. Minneapolis Paint Co., 76 
Minn. 169; Gojns vy. Chicago, ete., R. Co., 37 Mo. App 
221 (unless his youth and inexperience excuse his 
ignorance of the danger); Wray v. Southern Electric 
Light, ete., Co., 68 Mo. App. 380; Shea v. Kansas City, 
ete., R. Co., 76 Mo. App. 29,1 Mo. App. 478; Keegan 
v. Kavanaugh, 62 Mo. 230; Nolan vy. Shickle, 3 Mo, 
App. 300; Covey v. Hannibal, ete., R. Co., 86 Mo. 635; 
Union Stock Yards Co. vy. Goodwin, 57 Neb. 138, 77 N. 
W. Rep. 357, 12 Am. & Eng. R. Cas. (N. 8.) 502 (when 





to the servant through observation, experi- 
ence, familiarity with the surroundings, etc.,° 


he knows of them or they are apparent and obvious to 
persons of his experience and understanding); Dehn- 
ing v. Detroit Bridge Co. Works, 46 Neb. 556, 2 Am. 
& Eng. Corp. Cas. (N.S.), 645, 65 N. W. Rep. 186; 
Collins v. Laconia Car Co., 68 N. H. 196, 38 Atl. Rep. 
1047; Dillingberger v. Weingartner, 64 N. J. L. 292, 45 
Atl. Rep. 638 (and he is bound to use his eyes to see 
that which is open and apparent); Saunders v. East- 
ern Hydraulic Pressed Brick Co., 63 N. J. L. 554, 44 
Atl. Rep. 630; Johnson v. Devoe Snuff Co., 62 N. J. 
417,5 Am. Neg. Rep. 191, 41 Atl. Rep. 936; Foley v. 
Jersey City Electric Light Co., 54 N. J. L. 411. 24 Atl. 
Rep. 487 (provided the master has not induced the 
servant to remain by a promise to remove the danger) ; 
Coyle v. Griffing Iron Co., 63 N. J. L. 609, 44 Atl. Rep. 
665, 47 L. R. A. 147, affirming 62 N. J. L. 540, 41 Atl. 
Rep. 680; Robbins v.«Brownville Paper Co., 65 N. Y. 
St. 955, 53 App. Div. (N. Y.), 641; Williams v. Dela- 
ware, etc., R. Co., 116 N. Y. 628, 22 N. E. Rep. 111, 27 
N. Y. St. Rep. 760, 41 Am. & Eng. R. Cas. 254; Miller 
v. Grieme, 65 N. Y. Supp. 813, 53 App. Div. (N. Y.), 
276; Johnson v. Oregon, etc., R. Co., 23 Oreg. 94, 31 
Pac. Rep. 283; Ferguson v. Phenix Cotton Mills, 106 
Tenn. 236, 61S. W. Rep. 53; St. Louis, etc., R. Co. v. 
Lemon, 83 Tex. 143, 18S. E. Rep. 331; Gulf, etc., R. 
Co. v. Schwabbe, 1 Tex. Civ. App. 578, 21S. W. Rep. 
706 (no amount of prudence on the part of an em- 
ployee will relieve him of the risk of work undertaken 
by him which is patent and obviously dangerous); 
International, ete., R. Co. v. Story (Tex.), 62S. W. 
Rep. 180; Gulf, ete., R. Co. v. Hohl (Tex. Civ. App.), 
29S. W. Rep. 1181; Sonnefield v. Mayton (Tex.), 39 S. 
W. Rep. 166, 1 Am. Neg. Rep. 711 (no off. rep.) (risk 
of danger from the negligent manner in which lumber 
is piled); Southwest Va. Imp. Co. v. Andrews, 86 Va. 
270,9S. E. Rep. 1015, 17 Wash. L. Rep. 599, 6 Rail. & 
Corp. L. J. 252; Robare v. Seattle Traction Co., 24 
Wash. 577, 64 Pac. Rep. 784; French v. First Ave. R. 
Co. (Wash.), 63 Pac. Rep. 1108; Relyea v. Tomahawk 
Pulp & Paper Co., 110 Wis. 307, 85 N. W. Rep. 960; 
Sladky v. Marietta Lumber Co., 107 Wis. 250, 88 N. W. 
Rep. 514; Herold v. Pfister, 92 Wis. 417, 66 N. W. Rep. 
355; Osborne v. Lehigh Valley Coal Co., 97 Wis. 27, 71 
S. W. Rep. 814 (adult employee is presumed to have 
known and appreciated all such risks of the employ- 
ment as were open and obvious to a man of ordinary 
apprehension); Baker v. Barber Asphalt Pay. Co., 92 
Fed. Rep. 117; English v. Chicago, etc., R. Co., 24 
Fed. Rep. 606 (although the master ordered the serv- 
ant into the place of danger); Anglin v. Texas, etc., 
R. Co., 60 Fed. Rep. 553; McGrath v. Texas, etce., R. 
Co., 60 Fed. Rep. 555; Anderson v. Winston, 31 Fed. 
Rep. 528; American Dredging Co. v. Walls, 84 Fed. 
Rep. 428, 55 U. S. App. 460, 28 C. C. A. 441. 

5 Southern R. Co. v. Harbin, 110 Ga. 808, 36 S. E. 
Rep. 218; Clark County Cement Co. v. Wright, 16 Ind. 
App. 630, 45 N. E. Rep. 817; Big Creek Stone Co. v. 
Wolf, 188 Ind. 496, 27 Chic. Leg. N. 62, 88 N. E. Rep. 
52; Kuhns v. Wisconsin, etc., R. Co., 70 Lowa, 561; 
Carey v. Sellers, 41 La. Ann. 500, 6 So. Rep. 818; Ken- 
ney v. Hingham Cordage Co., 168 Mass. 278, 47 N. E. 
Rep. 117; Leham vy. Van Nostrand, 165 Mass. 233, 42 
N. E. Rep. 1125; Kelley v. Calumet Woolen Co., 177 
Mass. 128, 58 N. E. Rep. 182; Anderson y. Clark, 155 
Mass. 368, 29 N. E. Rep. 589; Lynch v. Sagamore Man. 
Co., 143 Mass. 206; Wood v. Heiges, 88 Md. 257, 34 Atl. 
Rep. 872; Nephew v. Whitehead, 123 Mich, 255, 81 N. 
W. Rep. 1083 (knew as much about the danger as any 
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or capable of being known by the exercise of 
ordinary care and observation,® or by such 
an inspection as the nature of the employment 


one); La Pierre v. Chicago, ete., R. Co., 99 Mich. 212, 
58 N. E. Rep, 60;Rutherford,v. Chicago,ete., R. Co.,57 
Minn.237,59 N. W. Rep. 302; Yazoo City Transp. Co. v. 
Smith, 78 Miss. 140, 28 So. Rep. 807; Fugler v. Bothe, 
117 Mo. 475, 22 S. W. Rep. 1113; Collins v. Laconia Car 
Co., 68 N. H. 196, 38 Atl. Rep. 1047; Dube v. Gay, 69 
N. H. 670, 46 Atl. Rep. 1049; Nourie v. Theobald, 68 
N. H. 564, 41 Atl. Rep. 182 (exercised his own judg- 
ment, with full knowledge of the facts); Regan v. 
Palo, 62 N. J. L. 30,5 Am. Neg. Rep. 63, 41 Atl. Rep. 
364; Dillenberger v. Weingartner, 64 N. J. L. 292, 45 
Atl. Rep. 638; De Forest v. Jewett, 23 Hun (N. Y.), 
490; Cordelia v. Dwyer, 9 Misc. (N. Y.), 399, 61 N. Y. 
St. Rep. 690,29N. Y. Supp. 1073; Rohan v. Metro- 
politan St. R. Co., 69 N. Y. St. Rep. 570, 59 App. Div. 
(N. Y.) 250; Frensh v. Aulls, 72 Hun (N. Y.), 442, 54 
N Y. St. Rep. 866,25 N. Y. Supp. 188; Wooster yv. 
Bliss, 90 Hun (N. Y.), 79, 35 N. Y. Supp. 126, 70 N. Y. 
St. Rep. 126; Fannessey v. Western U. Tel. Co. 
6 Mise. (N. Y.), 322, 56 N. Y. St. Rep. 253, 26 N. 
Y. Supp. 796; Benda v. Keil, 63 N. Y. Supp. 971, 31 
Mise, (N. Y.) 812; Standtke v. Conde Co., 53 App. 
Div. (N. Y.), 500, 65 N. Y. Supp. 942; Beucker v. 
Baker, 21 Ohio C. C. 540,11 Ohio C. D, 642; Roth v. 
Northern, ete., Lumbering Co., 18 Oreg. 205, 22 Pac. 
Rep. 842; Weeklund v. Sonthern Oreg. Co. 20 Oreg. 
595, 27 Pac. Rep. 260; Trainor v. Philadelphia, etc. R. 
Co., 137 Pa. St. 148, 20 Atl. Rep. 682; Kelley v. Balti- 
more, ete. R. Co. (Pa. P. 11 Atl. Rep. 659) (no off. 
rep.); Coal Creek Mining Co. v. Davis, 90 Tenn. 711, 
18S. W. Rep. 387;Gulf,etc. R. Co. v. Hernandez (Tex. 
Civ. App.), 45S. W. Rep. 197 (no off. rep.) ; Hogele v. 
Wilson, 5 Wash. 160, 31 Pac. Rep. 469; Burnell v. 
West Side R. Co., 87 Wis. 387, 58 N. W. Rep. 772; 
Schultz v. Chicago, etc., R. Co., 67 Wis. 616, 58 Am. 
Rep. 881; Maylor v. New York, etc., R. Co., 33 Fed. 
Rep. 801. 

6 Denver Tramway Co. v. Nesbit, 22 Colo. 408, 45 
Pac. Rep. 405, 4 Am. & Eng. R. Cas. (N.S.) 605; 
Western, etc., Co. v. Bradford, 113 Ga. 276, 38 S. E. 
Rep. 823; Goff v. Toledo, ete., R. Co., 28 Ill. App. 529 
(holding that the law will infer knowledge of defects 
in machinery which the servant might have discov- 
ered by the exercise of ordinary care); Chicago, ete., 
R. Co. v. Stevens, 80 Ill. App. 671; Stuart v. New 
Albany Man. Co., 15 Ind. App. 184, 48 N. E. Rep. 
961: Pennsylvania Co. v. Witte, 15 Ind. App. 583, 43 
N. E. Rep. 319, 3 Am. & Eng. Corp. Cas. (N. S.), 629; 
rehearing denied in 44 N. E. Rep. 377 (holding that a 
servant will be held tofhave known of dangerous de- 
fects which are discoverable by the exercise of ordi- 
nary care in discharging his duty); Louisville, etc., 
R. Co. v. Quinn, 14 Ind. App. 554, 43 N. E. Rep. 240; 
Lumley v. Caswell, 47 Lowa, 159; Money v. Lower 
Vein Coal Co, 55 Iowa, 671 (and continues in the 
service without protest): Heath v. Whitebreast, etc., 
Coal Co., 65 Iowa, 737; Louisville, ete. N. R. Co. v. 
Miller, 15 Ky. L. Rep. 699. See Lasch vy. Stratton, 101 
Ky. 672; Holman v. Kemp, 70 Minn. 422, 73 N. W. 
Rep. 186, Smith v. Winona, ete., R. Co., 42 Minn. 87, 
43 N. W. Rep. 968, 41 Am. & Eng. R. Cas. 289; Alcorn 
v. Chicago, etc., R. Co., 108 Mo. 81 (not only such 
risks as are incident to the business in which he en- 
gages and the duties he undertakes te perform, but 
also such risks as should become apparent to him by 
ordinary observation, or are readily discernable by 





admits of,’ always having regard to the age.® 


a person of his age and capacity when in the exercise 
of ordinary care, or where his means of knowledge 
are equal to those of the employer, or where he dis- 
covers the unusual risks and makes no complaint) ; 
Moore vy. St. Louis Wire Co., 55 Mo. App. 491 
(assumes all risks arising from defective appliances or 
which he knew, or which were so obvious as not to 
escape the observation of an ordinarily prudent per- 
son); Benjamin Atha, etc., Co. v. Costello (N.J.),5 
Am. Neg. Rep. 655, 42 Atl. Rep. 766 (no off, Rep.) 
Western U. Tel. Co. v. McMullen, 58 N. J. L. 155, 33 
Atl. Rep. 384, 32 L. R. A. 351, 2 Am. & Eng. Corp.Cas. 
(N. S.),588 (assumes the ordinary risks of his employ- 
ment, and also special risks known to him or which 
he could have known by the exercise of reasonable 
eare and skill) ; Gielfield v. Browning, 9 Misc. (N. Y.), 
98, 29 N. Y. Supp. 710; Wainright v. Lake Shore, ete., 
R. Co., 11 Ohio C. D. 530; Gulf, ete., R. Co. v. Wil- 
liams, 72 Tex. 159,128. W. Rep. 172; Nix v. Texas, 
etc., R. Co., 82 Tex. 473, 18 S. W. Rep. 571; Galveston, 
ete., R. Co. v. Garrett, 73 Tex. 262, 13 S. W. Rep. 62; 
Brockum v. Galveston, ete., R. Co. (Tex. Civ. App.), 
57 S. W. Rep. 919 (no off. rep.); Latremouille v. Ben- 
nington, etc., R. Co., 63 Vt. 336,48 Am. & Eng. R. 
Cas. 265, 22 Atl. Rep. 656; Nadau v. White River 
Lumber Co., 76 Wis. 120,43 N. W. Rep. 1135; Haley 
v. Jump River Lumber Co., 81 Wis. 412,51 N. W. 
Rep. 231, affirmed on rehearing in 51 N. W. Rep. 956; 
Mexican Cent. R. Co. v. Murray, 42 C. C. A. 
(U. S.), 834, 102 Fed. Rep. 264. 

7 Wright v. Pacific Coast Oil Co. (Cal.), 53 Pac, 
Rep. 1080 (no off. rep.); Dartmouth Spinning Co. v. 
Achard, 84 Ga. 14,10 S. E. Rep. 449, 6 L. R. A. 190; 
Roddy v. Missouri, etc., R. Co., 104 Mo. 234; La Croy 
v. New York, etc., R. Co., 182 N. Y. 570 (he and his 
fellow brakeman having neglected to test the condi- 
tion of the brakes before beginning the descent, 
though familiar with the road and the liability of 
the brakes to get out of order while such trains are 
moving over such grades); Flood v. Western U. Tel. 
Co., 181 N. Y. 603, 43 N. Y. St. Rep. 302, 30 N. E. Rep. 
196 (telegraph company not liable for the death of a 
lineman caused by the breaking of a defective cross- 
arm of a telegraph pole while he was resting his 
whole weight upon it, where he failed to make the 
proper inspection before climbing upon it); Cooper 
v. Butler, 103 Pa. St. 412 (it was the duty of the em- 
ployee to inspect the tramway which he was required 
to operate and to report defects therein.) 

8 Marbury Lumber Co. v. Westbrook, 121 Ala. 179, 
25 So. Rep. 914; Davis v. St. Louis, etc., R. Co., 53 
Ark. 117,18S. W. Rep. 801,7 L. R. A. 283; Fisk v. 
Central Pac. R. Co., 72 Cal. 38, 13 Pac. Rep. 144; Mul- 
lin v. California Horseshoe Co., 105 Cal. 77, 38 Pac. 
Rep. 585; Foley v. California Horseshoe Co., 115 
Cal. 184, 47 Pac. Rep. 42 (does not necessarily assume 
the increasing risk from a defective appliance,although 
he is aware thereof, and an adult with the same 
knowledge would assume such increased risk) ; Jones 
v. Roberts, 57 Ill. App. 56; Nelson Man. Co. v. Stole 
zenburg, 59 Ill. App. 628 (does not assume the risk of 
putting a belt on a pully near running circular saws 
at the express direction of his superior, without 
warning of the danger); American Strawboard Co. vy. 
Foust (Ind.), 39 N. E. Rep. 891: Evansville, etc., R 
Co. v. Maddux, 134 Ind. 571, 33 N. E. Rep. 345; re- 
hearing denied in 34 N. E. Rep. 511; Anderson v 
Tilinois, ete., R. Co., 109 Iowa, 524, 80 N. W. Rep. 
561; Dowling v. Allen, 6 Me. App. 195 (hidden dan- 
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experience,’ and capacity ;'° provided, that, 
in case he is young or inexperienced, the 
master has given him suitable warning and 
instruction ;'! provided, also (in the opinion 
of some courts, variously expressed), not 
only that the source of danger was known or 
apparent, but also, that the risk proceeding 
from it was appreciated, or might have been 
appreciated by the exercise of ordinary care, 
and was so threatening that a person of ordi- 
nary prudence would not encounter it by re- 
maining in the service ;!?_ provided, further, 


ger); Sheetram yv. Trexler Stave and Lumber Co., 13 
Pa. Sup. Ct. 219; Kehler v. Schwenck, 151 Pa. 505, 
31 W. N. C. 201, 31 Am. St. Rep. 777, 25 Atl. Rep. 130; 
Wolski v.Knapp Stout & Co. Co., 90 Wis. 178, 68 N. W. 
Rep. 87 (no presumption that a minor employee 
assumes the risk of an employment which has ele- 
ments of danger not open and obvious to the inex- 
perienced); Felton v. Girardy, 48 C. C. A. (U.S.), 
439, 104 Fed. Rep. 127. 

9 Nebauer v. Northern, ete., R. Co. (Minn.), 61 N. 
W. Rep. 912; Slacer v. Field Enginnering Co., 54 N. 
Y. St. Rep. 385,4 Mise. (N. Y.), 493.24 N. Y. Supp. 
550; Galveston, ete., R. Co. v. Renz (Tex. Civ. App.), 
59 S. W. Rep. 280 (a charge in favor of defendant, ex- 
cluding the issue of plaintiff’s inexperience and 
want of knowledge of the danger, was properly re- 
fused); Hill v. Southern Pac. Co. (Utah), 68 Pac. 
Rep. 814; Thompson v. Edward P. Allis Co., 89 Wis. 
523, 62 N. W. Rep. 527; Felton v. Girardy, 43 C. C. A. 
(U.S.), 489, 104 Fed. Rep. 127; Louisville, ete., R. Co. 
y. Miller, 48 C. C. A. (U. S.), 436, 104 Fed. Rep. 124. 

10 McCarreagher vy. Rogers, 120 N. Y. 526, 24 N. E. 
Rep. 812, 81 N. Y. St. Rep.. 595 (the knowledge of a 
child employed to operate a machine, of its danger- 
ous or defective character, does not impose upon him 
absolutely the same degree of responsibility as it im- 
poses upon an adult, but his responsibility depends 
upon his appreciation of and ability to comprehend 
the danger). 

ll Davis v. St. Louis, ete., R. Co., 53 Ark 117, 13 8. 
W. Rep. 801, 7L. R. A. 283; Fisk v. Central Pac. R. 
Co. 72 Cal. 38,18 Pace. Rep. 144; Mullin v. California 
Horseshoe Co., 105 Cal. 77, 38 Pac. Rep. 5385; Nelson 
Man. Co. v. Stolzenburg, 59 Ill. App. 528 (does not 
assume the risk of putting a belt on a pulley near 
running circular saws at the express direction of his 
superior, without warning of the danger); American 
Strawboard Co. v. Foust (Ind. App.), 39 N. E. Rep. 
891; Evansville, ete., R. Co. v. Maddux, 134 Ind. 571, 
33 N. E. Rep. 345, rehearing denied in 34 N. E. Rep. 
511; Anderson y. Illinois, ete., R. Co., 109 Iowa, 624 
80 N. W: Rep. 561; Slacer v. Field Engineering Co., 
54.N. Y. St. Rep. 335,4 Mise. (N. Y.), 493, 24 N. Y. 
Supp. 550; Kehler v. Schwenck, 151 Pa. 505, 31 W. N. 
C, 201, 31 Am. St. Rep. 777, 25 Atl. Rep. 130; Thomp- 
son v. Edward P. Allis Co., 89 Wis. 523,62 N. W. Rep. 
527; Felton v. Girardy, 43 C. C. A. (U.58.), 489, 104 
Fed. Rep. 127: Louisville, ete., R. Co. v. Miller, 43 C. 
C. A. (U. S.), 436, 104 Fed. Rep. 124. 

12 Southern R. Co. v. Guyton, 122 Ala. 231, 25 So. 
Rep. 34; Bjorman y. Ft. Bragg Redwood Co., 104 Cal. 
626, 38 Pac. Rep. 451; Chicago, ete., R. Co. v. Knapp, 
176 Ill. 127, 52 N. KE. Rep. 927, affirming 74 Ill. App. 
148; Wierzbicky v. Lllinois Steel Co., 94 Ill. App. 400 
(it is a question of fact for the jury to determine 





that after discovering the source of danger 
and the risk thereby incurred, the servant 
elects to remain in the service without objec- 
tion or complaint,'* unless he has apprised 
the master of the defect, as it is his duty to 


whether the danger from the use of the appliance 
was so imminent and apparent that no man of ordi- 
nary prudence, having knowledge of it, would have 
incurred it); Howe v. Mederis, 82 Ill. App. 515; 
Batchelor vy. Union Stock Yard, etc., Co., 88 Ill. App. 
395 (instruction omitting this element erroneous) ; 
Chicago, etc., R. Co. v. Merriman, 86 Ill. App. 454; 
Union Show Case Co. v. Blindauer, 75 Ill. App. 358, 
affirmed in 175 Ill. 325, 51 N. E. Rep. 709; Chicago, 
etc., R. Co. v. Kinnare, 76 Ill. App. 394; Stomne v. 
Hanford Produce Co., 108 Iowa, 137, 78 N. W. Rep. 
841; Ashland Coal, etc., R. Co. v. Wallace, 101 Ky. 
626, 19 Ky. L. Rep. 849, 42S. W. Rep. 744, rehearing 
denied in 43 S. W. Rep. 207, 19 Ky. L. Rep. 857; Faren 
v. Sellers, 389 La. Ann. 1011, 3 So. Rep. 363; Frye v. 
Bath, Gas & Electric Co., 94 Me. 17, 46 Atl. Rep. 804; 
Fitzgerald v. Connecticut River Paper Co., 155 Mass. 
155, 45 Alb. L. J. 166, 29 N. E. Rep. 464; Wuotilla v. 
Duluth Lumber Co., 37 Minn. 153, 5 Am. St. Rep. 
832, 33 N. W. Rep. 551; Russell v. Minneapolis, etc., 
R. Ce., 32 Minn. 230; Sneda v. Libera, 65 Minn. 337, 68 
N. W. Rep. 36; Cook v. St. Paul, etc., R. Co., 34 Minn. 
45, 24 N. W. Rep. 311; Russell v. Minneapolis, etc., R. 
Co., 32 Minn. 230, 20 N. W. Rep. 147; Harriman v. 
Kansas City Star Co., 81 Mo. App. 124; Hurst v. Kan- 
sas City, etc., R. Co., 163 Mo. 309, 63S. W. Rep. 695; 
Soeder vy. St. Louis, ete., R. Co., 100 Mo. 673, 138. W. 
Rep. 714; Donahol v. Kansas City, 136 Mo. 657, 38 S. 
W. Rep. 571; Compton Vv. Omaha, etc., R. Co., 82 Mo. 
App. 175; Watson v. Kansas, etc., Co., 52 Mo. App. 
366; Berning v. Medart, 56 Mo. App. 443; Griffen v. 
Ithaca St. R. Co., 71 N. Y. Supp. 140, 62 App. Div. (N. 
Y.), 551; Davidson v. Cornell, 132 N. Y. 228, 43 N. Y. 
St. Rep. 887, 30 N. E. Rep. 573; Stager v. Troy Laun- 
dry Co., 38 Oreg. 480, 63 Pac. Rep. 645; Galveston, ete., 
R. Co. v. Smith (Tex.), 575. W. Rep. 999; Craven v. 
Smith, 89 Wis. 119, 61 N. W. Rep. 317 (the true test 
being whether an ordinarily prudent person of his 
age and experience, under like circumstances, would 
have appreciated the danger and risk.) Opposing 
cases: More or less at variance with the doctrine of 
the foregoing text are the following cases: Louisville, 
etc., R. Co. v. Kemper, 147 Ind. 561; Feely v. Pearson 
Cordage Co., 161 Mass. 426; Kohn v. MeNulta, 147 U. 
S. 241, 87 L. Ed. 152; Detroit Crude-Oil Co. v. Grable, 
36 C. C. A. 94, 94 Fed. Rep. 73; Norman v. Wabash R. 
Co., 22 U. S. App. 505, 62 Fed. Rep. 727, 10C. C. A. 
617; James B. Clow & Sons v. Boltz, 92 Fed. Rep. 572. 
13 Louisville, etc., R. Co. v. Orr, 91 Ala. 548, 8 So. 
Rep. 360; Fordyce v. Edwards, 60 Ark. 438, 30S. W. 
Rep. 758 (defect in locomotive engine discovered on 
the trip); Colorado Fuel, ete., Co. v. Cummings, 8 
Colo. App. 541, 46 Pac. Rep. 875; Swift v. O’Neill, 187 
Ill. 387, 58 N. E. Rep. 416, affirming 88 Ill. App. 162 
(question for jury whether he assumed the risk); 
Ames vy. Quigley, 75 Ill. App. 446; Munn vy. L. Wolff 
Man. Co., 94 Ill. App. 122; Illinois, ete., R. Co. v. Neer, 
31 Ill. App. 126; Buhle v. Harland, 37 Ill. App. 350; 
Morris v. Gleason, 4 Ill. App. 395; Chicago Packing, 
ete., Co. v. Rohan, 47 Ill. App. 640; Pennsylvania Co. 
v. Witte, 15 Ind. App. 583, 43 N. E. Rep. 319, 3 Am. & 
Eng. Corp. Cas. (N.8.), 629, rehearing denied in 44 
N. E. Rep. 377; Sheets v. Chicago, etc., Coal R. Co. 
(Ind.), 39 N. E. Rep. 154; Perigo v. Chicago, ete., R 
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do,!# and has been induced to remain in the 


Co., 52 Iowa, 276; Meedham y. Louisville, ete., R. Co., 
85 Ky. 423,38. W. Rep. 797; Norton v. Louisville, ete., 
R. Co., 16 Ky. L. Rep. 846, 30S. W. Rep. 599; Pollich 
v. Sellers, 42 La. Ann. 623,780. Rep. 786; Smith v. 
Sellars, 40 La. Ann. 527, 4So. Rep. 333; Conley v. 
American Exp. Co., 87 Me. 352, 32 Atl. Rep. 965; Gil- 
len v. Patten, ete., R. Co., 93 Me. 80, 44 Atl. Rep. 361; 
Cunningham vy. Bath Iron Works, 92 Me. 502, 43 Atl. 
Rep. 106; Feeley v. Pearson Cordage Co., 161 Mass. 
426, 37 N. E. Rep. 368 (although he does not know the 
precise extent or character of the injury he is liable 
to sustain therefrom); Miner v. Connecticut River R 
Co., 153 Mass. 398; Sullivan v. India Man. Co., 113 
Mass. 396; Mahoney v. Dore, 155 Mass. 513, 30 N. E. 
Rep. 366 (question for the jury whether servant as- 
sumed the risk); Goodridge v. Washington Mills Co., 
160 Mass. 234, 35 N. E. Rep. 484; Adams v. Kansas, 
etc., Coal Co., 85 Mo. App. 486; Benham vy. Taylor, 66 
Mo. App. 308; Winkler v. St. Louis Basket, ete., Co., 
137 Mo. 394, 38S. W. Rep. 921; Price v. Hannibal, etc., 
R. Co., 77 Mo. 508; Porter v. Hannibal, ete., R. Co., 71 
Mo. 66; Hamman v. Central Coal, ete., ‘Co., 156 Mo. 
232, 568. W. Rep. 1091 (whether he assumed the risk 
a question for ajury); Harney v. Missouri Pac. R. 
Co., 80 Mo. App. 667, 2 Mo. App. Rep. 675 (evidence 
under which the question was properly submitted to 
the jury): Golden v. Seighardt, 33 App. Div. (N. Y.), 
161, 53 N. Y. Supp. 460; Shields v. Robins, 3 App. Div. 
(N. Y.), 582, 73 N. Y. S. R. 708, 38 N. Y. Supp. 214; 
Fitzgerald v. Paper Co., 30 Misc. Rep. (N. Y.), 488, 
62 N. Y. St. Rep. 597; Rafferty v. Toledo Traction Co., 
19 Ohio C. C, 288, 10 Ohio C. D. 347 (question fora 
jury); Chaddick v. Lindsay, 5 Okla. 616, 49 Pac. Rep. 
940; Marean v. New York, ete., R. Co., 167 Pa, St. 220, 
31 Atl. Rep. 562; Grabowski v, Pennsylvania Steel Co., 
2 Dauph. Co. Rep. 118; Bussey v. Charleston, ete., R. 
Co., 52S. Car., 488, 11 Am. & Eng. R. Cas. (N. 8.), 
474, 308. E. Rep. 477 (question for the jury); Lasure 
v. Graniteville Man. Co., 18 8. Car., 275 (question for 
ajury); Fletcher vy. Louisville, ete., R. Co., 102 Tenn. 
1,6 Am. Neg. Rep. 204, 49S. W. Rep. 739; Texas, ete., 
R. Co. v. Bingle (Tex. Civ. App.), 298. W. Rep. 674; 
Texas, etc., R. Co. v. Bryant (Tex. Civ. App.), 27S. 
W. Rep. 825; Rogers v. Galveston City Rh. Co., 76 Tex. 
602, 13 S. W. Rep. 540; Houston, ete., R. Co. v. Myers, 
55 Tex. 110; Oliver v. Ohio River R. Co., 42 W. Ya. 
708, 26S. E. Rep. 444; Relyae v. Tomahawk Pulp & 
Paper Co., 110 Wis. 307, 85 N. W. Rep. 960; Powell v. 
Ashland Iron, ete., Co., 98 Wis. 35, 73 N. W. Rep. 573 
(even though such danger results from the violation 
of some statutory requirement on the subject); Nay- 
lor v. Chicago, ete., RK. Co., 53 Wis. 661; Birmingham 
vy. Petit, 21 D. C. 209, 21 Wash. L. Rep. 115; The Sara- 
toga, 87 Fed. Rep. 349; Poll v. Hewitt (Q. B.), 23 Ont. 
Rep. 619. Contra: See Boyd v. Coal Co. (Ind. App.), 
50 N. E. Rep. 368; Simpson v. Rubber Co., 80 Hun (N. 
Y.), 415, 30 N. Y. St. Rep. 339. 

14 Thomas v. Bellamy, 126 Ala. 253, 28 So. Rep. 707; 
Limberg v. Glenwood Lumber Co., 127 Cal. 598, 60 
Pac. Rep. 176; Pennsylvania Co. v. Lynch, 90 Ill. 333 
(employee owes a duty to his employer and to his 
fellow employees to ca attention to the defect); 
Chicago, etc., R. Co. v. Merriman, 86 Ill. 454 (failure 
of employee to note and report defects is contributory 
negligence); Allerton Packing Co. v. Egan, 86 Ill. 258 
(same doctrine); Illinois, ete., R. Co. v. Pummill, 58 


Ill. App. 83; (same doctrine);* East St. Louis 
Pack. Co. v. McElroy, 29 Ill. App. 604; Peoria, 
ete., R. Co. v. Hardwick, 48 Ill. App. 562; 





service by the master’s promise to repair it, 
as hereafter stated.!° 

§ 4. What Risks the Servant Does not Accept. 
—On the other hand, the servant does not 
accept the risks of latent, unseen, or obscured 
defects or dangers, such as the servant would 
not discover by the exercise of ordinary care’ 
and prudence, having reference to his situa- 
tion, but such as the master ought to discover 
by exercising the duty of inspection which 
the law puts upon him to the end of seeing 
that the premises, tools and appliances, with 
respect to which the servant is required to 
labor are in a reasonably safe condition ;!° 


Pennsylvania Co. vy. Burgett, 7 Ind. App. 338, 
33 N. E. Rep. 914; rehearing denied in 34 N. E. Rep. 
650; Reitman v. Stolte, 12 Ind. 314, 22 N. E. Rep. 304. 
Missouri, ete., R. Co. v. Young, 4 Kan. App. 219, 45 
Pac. Rep. 963; Mundle v. Hill Man. Co., 86 Me. 400; 
Cunningham vy. Merrimac Paper Co., 163 Mass. 89, 
39 N. E. Rep. 774; Leary v. Boston, ete., R. Co., 139 
Mass. 580,52 Am. Rep. 738; Fitzgerald v. Connecticut 
River Paper Co., 155 Mass. 155; Peppett v. Michigan, 
ete., R. Co., 119 Mich. 640, 6 Detroit L. N. 30; 78 N. 
W. Rep. 900; Chicago, etc., R. Co., v. McGinnis, 49 
Neb. 649,68 N. W. Rep. 1057; Johnson v. Devoe Snuff 
Co., 62 N. J. L. 417, 5 Am. Neg. Rep. 191, 41 
Atl. Rep. 936; Reecka v. Ocean 8S. S. Co, 3 
Mise. (N. Y.), 526, 52 N. Y. St. Rep. 417, 
23 N. Y. Supp. 3; Maitland vy. Clearland, etc., R. 
Co., 7 N. P. (Ohio) 353; Gropp v. Carnegie Steel Co., 
4 Pa. Super. Ct. 621, 40 W. N. C. (Pa.) 405; Lineoski 
v. Susquehanna Coal Co., 157 Pa. St. 158, 33 W. N. 
C. (Pa.), 204; 27 Atl. Rep. 577; New York, etc., R. Co. 
v. Lyons, 119 Pa. 324, 13 Ati. Rep. 205, 21 W. N.C. 
(Pa.), 277; Ross v. Chicago, ete., R. Co., 2 McCrary 
(U.8.), 235 (duty to give notice of the negligence or 
incompetency of a fellow servant): Washington, etc., 
R. Co. v. MeDade, 135 U. 8. 554, 34 L. Ed. 235; 10 Sup. 
Ct. Rep. 1044; 42 Alb. L. J. 175; 18 Wash. L. Rep. 526. 

1 Limberg v. Glenwood Lumber Co., 127 Cal. 598, 
60 Pac. Rep. 176; Burlington, ete., R. Co. v. Liehe, 17 
Colo. 28), 29 Pac. Rep. 175; Glass v. Chicago, ete., R. 
Co., 41 Ill. App. 87; Lllinois, ete., R. Co. v. Swisher, 
53 Ill. App. 411; Legnard vy. Lage, 57 Ill. App. 223; 
Morris v. Gleason, 4 Ill. App. 395 affirming 1 Ill. App. 
510; Worden v. Humeston, ete., R. Co., 72 Lowa, 201, 
33 N. W. Rep. 629 (“tthe rule is that where an em- 
ployee voluntarily elects to incur a risk without 
promise of its removal, and which he need not incur, 
he assumes the risk”); Breckinridge, etc.. Syndicate 
v. Murphy, 18 Ky. L. Rep. 915, 38 8. W. Rep. 700 (not 
to be off. rep.); Wood v. Heiges, 83 Md. 257, 34 Atl. 
Rep. 872; Lewis v. New York, etc.. K. Co., 153 Mass. 
73: Pauck v. St. Louis Dressed Beaf, etc, Co., 159 Mo. 
467, 61S. W. Rep. 806; Nugent v. Kauffman Mill Co., 
181 Mo. 241, 33S. W. Rep. 428; Recka v. Ocean S. S. 
Co.,3 Mise. (N. Y.), 526,52 N. Y. St. Rep. 417, 23 N. 
Y. Supp. 3; Maitland v. Clearland, ete.. R. Co., 7 N. 
P. (Ohio), 353; Fick v. Jackson, 3 Super. Ct. (Pa.), 
378, 39 W. N. C. (Pa.), 534; The Saratoga, 87 Fed. Rep. 
349. 

16 []llinois, ete., R. Co. 
notice of defect and no 


v. Orr, 56 Ill. App. 260 (no 
opportunity to inspect); 


Myhan v. Louisiana Electric Light, ete., Co., 41 La. 
Ann. 964, 6 So. Rep. 799,7 L. R. A. 172, Faren v. Sellers, 














AUM 


VoL. 56 





CENTRAL LAW JOURNAL. 329 








since the servant is not, in general (except 
where he has agreed to do so by contract with 
his master),!7 required to institute special in- 
spections for the purpose of discovering hid- 
den dangers,'* but may, in general, in the 


39 La., Ann. 1011, 3 So. Rep. 363; Burton v. Missouri 
Pac. R. Co., 32 Mo. App. 455; Nicholds v. Chrystal 
Plate-Glass Co. (Mo.), 28S. W. Rep. 991 (where the 
defect is not open to observation in its ordinary use) ; 
Herdler vy. Buck’s Stove, etc., Co., 186 Mo. 3, 37S. W. 
Rep. 115 (defects in machinery or appliances which 
are unknown to him, but which are known to the 
master, or which, by exercise of ordinary care by the 
master, should be known to him); Clowers v. Wabash, 
ete., R. Co., 21 Mo. App. 213; Dowling v. Allen, 6 Mo. 
App. 195; Union Stock Yards Co. v. Goodwin, 57 
Neb, 138, 77 N. W. Rep. 357,12 Am. & Eng. Rail. 
Cas. (N. 8.), 502; Chicago, ete., R. Co. v. Kellogg, 54 
Neb. 127, 74. N. W. Rep. 454, modified on rehearing in 
76 N. W. Rep. 462; Davidson v. Cornell, 31 N. Y. St. 
Rep. 982, 10 N. Y. Supp. 521, reversed 182 N. Y. 228, 80 
N. E. Rep. 573; Byrne v. Eastmans Co., 163 N. Y. 461; 
57 N. E. Rep. 788, reversing 50 N. Y. Supp. 457, 27 
App. Div. (N. Y.), 270; Jarvis v. Northern New York 
Marble Co., 67 N. Y. Supp. 78, 55 App. Div. (N. Y.), 
272, Spaulding v. O’Brien, 26 Mise. (N. Y.), 184, 56 N. 
Y. Supp. 1095; Johnson vy. Richmond, ete., R. Co., 81 
N. Car. 458; Fort Worth, ete., R., Co., v. Kime, 21 
Tex. Civ. App. 271, 51S. W. Rep. 558, affirmed in 54 
S. W. Rep. 240; Galveston, ete., R. Co. v. MeCray 
(Tex. Civ. App.), 43 S. W. Rep. 275 (no off. rep.) ; 
(where he could not have discovered the defective 
loading by inspection); Lehigh Valley Coal Co. v. 
Warreck, 84 Fed. Rep. 866, 55 U. S. App. 
437, 28 C. C. A. 540. 

17 See Pratt v. Lake Shore, ete., R. Co., 63 Hun 
(N. Y.), 616,45 N. Y. St. Rep. 715, 18 N. Y. Supp. 
682, aftirmed 136 N. Y. 654. Where a rule of the mas- 
ter, made known to the servants, requires the serv- 
antto perform the duty of inspection, as to which 
see Louisville, etc., Co. v. Pearson, 97 Ala. 211, 12 So. 
Rep. 176; Terre Haute, ete.,R. Co. v. Pruitt (Ind. 
App.), 57 N. E. Rep. 949 (off. Rep. not out.) 

18 Little Rock, ete. R. Co. v. Voss (Ark.), 18S. W 
Rep. 172 (no off. rep.) ; Chicago, ete., R. Co. v. Brag-* 
onier, 119 II]. 51 (the question whether it was his duty 
to know the condition of the wheel was one of fact 
for the jury); Cincinnati, ete., R. Co. v. McMullen, 
117 Ind. 439,20 N. E. Rep. 287 (no legal presumption 
that it is the duty of the conductor of a railway 
freight train toinspect the cars and machinery of his 
train); Morton v. Detroit, ete., R. Co., 81 Mich. 423, 
46 N. W. Rep. 111; Nicholds v. Crystal Plate-Glass Co., 
126 Mo. 55, 28S. W. Rep. 991 (unless it was such em- 
ployee’s duty to make the examination or he was 
guilty ofcontributory negligence); Schaal v. Heck, 8 
Ohio C. D. 596; Spronk v. Addyson Pipe & Steel Co., 
19 Ohio Cir. Ct. Rep. 714,10 Ohio C. D. 675; Lake 
Shore, ete., R. Co. v. Corcoran, 3 Ohio Dec. 641; Gulf, 
ete., R.Co. v. Kelly (Tex. Civ. App.), 34S. W. Rep. 
140 (no off. rep.); Missouri, etc., R. Co. v. Hanning, 
91 Tex. 347,43 S. W. Rep. §508, reversing 41 8. W. Rep. 
196; Gulf, ete., R. Co. v. Warner, 22 Tex. Civ. App. 
167, 54S. W. Rep. 1064; Bookrum v. Galveston, etc., 
R. Co, (Tex. Civ. App.),57 8S. W. Rep. 919 (no off. 
rep.); (instruction erroneous which casts upon the 
servant the duty of inspection and inquiry) ; Houston, 
ete., R. Co. v. Kelly (Tex. Civ. App.), 35 8S. W. Rep. 
878 (no off. rep.); (a similar instruction held mis- 





absence of notice to the contrary,'® rely upon 
the assumption that his master has exercised 
his superior judgment and intelligence and 
has done his duty in this particular.?° 
And, where the servant, after discovering a 
defect, which is a source of danger, performs 
his duty, by apprising his master of such de- 
fect and danger, and thereupon his master 
promises to repair the defect, the servant is 


leading) ; New Orleans, etc., R. Co. v. Clements, 40 C. 
Cc. A. (U.S.), 465, 100 Fed. Rep. 415. 

19 That the rule does not apply where the servan} 
has actual knowledge that the master has not per- 
formed his duty in this respect. See Jennings v. Ta- 
coma, R., ete., Co., 7 Wash. 275, 34 Pac. Rep. 937, or 
where he has used the appliances for a considerable 
length of time and under such circumstances that, in 
the exercise of reasonable diligence, he could have 
ascertained its unsafe condition. Chicago, etce., R. 
Co. v. Garner, 78 Ill. 281. 

20 Louisville, etc., R. Co. v. Hawkins, 92 Ala, 241, 9 
So. Rep. 271; Louisville, etc., R. Co. v. Baker (Ala.), 
17 So. Rep. 452; Louisville, etc., R. Co. v. Urr, 91 Ala. 
548, 8 So. Rep. 360; Denver, etc., R. Co. v. Smock, 23 
Colo. 456, 48 Pac. Rep. 681; Illinois Steel Co. v. 
Schumanowski, 162 Ill. 447, 44 N. E. Rep. 876; 
affirming, 59 Ill. App. 32: Swift & Co. v. Wyatt, 75 Il. 
App. 348; 3 Chic. L. J. Wkly. 165; Kirk v. Senzig, 79 
Ill. App. 251; Chicago, ete., R. Co. v. Hines, 1382 Ill. 
161, 23 N. E. Rep. 1021 (rule is of special force where 
the performance of the duties of the servant require 
constant attention to other matters); Chicago, ete., R. 
Co. v. Goebel, 119 Ill. 515 (man unloading coal from a 
ear on a side track is justified in believing that care 
will be taken to prevent other cars from running into 
his car); Ashley Wire Co. v. McFadden, 66 Ill. App. 
26; Edward Hines Lumber Co. v. Ligas, 68 Ill. App. 
523, 2 Chic. L. J. Wkly. 160; Graver Tank Works v. 
O’Donnell, 91 Ill. App. 524; Pioneer Fireproof Const. 
Co. v. Howell, 90 Ill. App. 122, affirmed 189 Ill. 123, 59 
N. E. Rep. 535; Illineis, ete., R. Co. v. Sanders, 166 
Ill. 270, 46 N. E. Rep. 799, affirming 66 Ill. App. 439; 
Pioneer Cooperage Co. v. Romanowicz, 186 TIl. 9, 57 
N. E. Rep. 864, affirming 85 Ill. App. 407; Ross v. 
Shanley, (Ill.), 56 N. E. Rep. 1105 (no off. rep.) Ashley 
Wire Co. v. Mercier, 61 Ill. App. 485; Charles Pope 
Glucose Co. Vv. Byrne, 60 Ill. App. 17; Pawnee Coal 
Co. v. Royce, 184 Ill. 402, 56 N. E. Rep. 621, reversed 
79 Til. App. 469 (servant has the right to assume that 
the master has performed a statutory duty); Ohio, 
etc., R. Co. v. Pearcy, 128 Ind. 197, 27 N. E. Rep. 479; 
Chicago, etc., R. Co. v. Branyan, 10 Ind. App. 570, 37 
N. E. Rep. 190; Arcade File Works Vv. Juteau, (Ind. 
App.), 40 N. E. Rep. 818; Ft. Wayne v. Patterson, 25 
Ind. App. 547, 58 N. E. Rep. 747; Summit Coal Co. v. 
Shaw, 16 Ind. App. 9, 44 N. E. Rep. 676; authorities 
cited in Louisville, ete. R. Co. v. Wright, 115 Ind. 378, 
13 West. Rep. 804; 16 N. E. Rep. 145; Baltimore, etc., 
R. Co. v. Amos, 20 Ind. App. 378, 49N. E. Rep. 854; 
authorities cited in Cincinnati, ete., R. Co. v. Long, 
112 Ind. 166, 11 West. Rep., 13, N. E. Rep. 
659; Indiana, ete., Gas Co. vy. Marshall, 22 
Ind. App. 121, 1 Rep. 427, 52 N. E. Rep. 282; Haugh 
v. Chicago, ete., R. Co., 73 Towa, 66, 35 N. W. Rep. 
116; Mosgrove v, Zimbleman Coal Co., 110 Iowa 169, 
81 N. W. Rep. 227; St. Louis, ete., R. Co. v. Irwin, 37 
Kan. 701, 16 Pac. Rep. 146; Ohio Valley R. Co. v. Me- 
Kinley, 17 Ky. L. Rep. 1028, 33 S. W. Rep. 186 (not to 
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not deemed to accept the risk of the same by 
reason of the fact that, after receiving such 
promise he remains in the service a reason- 
able length of time awaiting its performance, 


be off. rep.); Cincinnati, ece., R. Co. y. Barber, Ky, 31 
S. W. Rep. 482; Bogenschutz Vv. Smith, 84 Ky. 330, 1S. 
W. Rep.578; Ashland Coal, etc., Co. v. Wallace, 101 Ky. 
626; Helm v. O’Rourke, 46 La. Ann. 178, 15 So. Rep. 
400, Faren V. Sellers, 39 La. Ann. 1011, 3 So. Rep. 363; 
Wilson v. Louisiana, ete., R. Co., 51 La. Ann. (Part 2), 
1133, 25 So. Rep. 961; 14 Am. & Eng. Rail. Cas. (N.S.), 
648; Frye v. Bath Gas etc., Co. , 94 Me. 17, 46 Atl. Rep. 
804; Knight v. Overman Wheel Co., 174 Mass, 455, 54 N. 
E. Rep. 890; Bartholomeo V. McKnight, (Mass.), 59 N. E. 
Rep. 804 (off. rep. not out); Smizel v. Odanah [ron 
Co., 116 Mich. 149, 74 N. W. Rep, 488; 4 Det. L, N. 
1111; Delude v. St, Paul City R. Co., 55 Minn, 63, 56 
N. W, Rep. 461; McDonald v, Chicago, etc., R, Co,, 41 
Minn. 439, 48 N. W. Rep, 380; Anderson v, Northern 
Mill Co, 42 Minn, 424, 44 N, W, Rep 315; Erickson v, 
St, Paul, ete,, R. Co., 41 Minn. 500; Mississippi Cotton 
Oil Mills v, Ellis, (Miss.), 17 So. Rep. 214; Helfen- 
stein v. Medart, 136 Mo, 595, 36 S. W. Rep. 
863, affirmed in banc. in 37S. W. Rep. 829, affirmed 
on rehearing in 38 8S. W. Rep. 294; Covey 
v- Hannibal, ete., R. Co., 27 Mo. App. 170; 
Kelley v. Cable Co., 7 Mont. 70, 14 Pac. Rep. 683; 
O’Neill v. Chicago, ete., R. Co. (Neb.), 86 N. W. Rep. 
1008 (off. rep. not out); Union Stock Yards Co. v. 
Goodwin, 57 Neb. 138, 77 N. W. Rep. 357, 12 Am. & 
Eng. R. Cas. (N. S.), 502; Chicago, ete., R. Co. v. Kel- 
logg, 54 Neb. 127, 74 N. W. Rep. 454, modified on re- 
hearing in 76 N. W. Rep. 462; Cole v. Warren Man. 
Co., 68 N. J. L. 626; Ingebregsten vy. Nord Deutscher 
Lloyds 8S. 8. Co. (N. J.), 31 Atl. Rep. 619; Mikkelsen 
v. Ocean, ete., Transp. Co., 31 N. Y. St. Rep. 408, 9 N. 
Y. Supp. 741; Davidson v. Cornell, 31 N. Y. St. Rep. 
982, 10 N. Y. Supp. 521, reversed 132 N. Y. 228, 30 N. 
E. Rep. 573; Kranz vy. Long Island R. Co., 123 N. Y. 1, 
33 N. Y. St. Rep. 46, 25 N. E. Rep. 206; McCauley v. 
Smith, 65 Hun, 620, 47 N. Y. St. Rep. 500, 19 N. Y. 
Supp. 991 (right to assume that the employer has 
complied with a statutory duty); Mayer v. Liebmann, 
16 App. Div. (N. Y.), 54, 44 N. Y. Supp. 1067; Bird v. 
Long Island R. Co., 11 App. Div. (N. Y.), 134, 42 N. 
Y. Supp. 888; Dunn v. Connell, 20 Mise. (N. Y.), 727, 
46 N. Y. Supp. 684, affirmed 21 Mise. (N. Y.) 295, 47 
N. Y. Supp. 185; Cunningham vy. Sicilian Asphalt 
Paving Co., 49 App. Div. (N. Y.), 380, 63 N. Y. Supp. 
3857; Harroun v. Brush Electric Light Co., 12 App. 
Div. 126, 42 N. Y. Supp. 716; Selleck v. Langdon, 59 
Hun, 627, 37 N. Y. St. Rep. 511, 13. N. Y. Supp. 858, 
affirmed without opinion in 133 N. Y. 535; Rigdon v. 
Alleghany Lumber Co., 59 Hun (N. Y.), 627, 87 N. Y. 
St. Rep. 514, 138 N. Y. Supp. 871; Goodrick v. New 
York, ete., R. Co., 116 N. Y. 398, 26 N. Y. St. Rep. 767, 
5 L. R. A. 750, 41 Am. & Eng. Corp. Cas. 259, 22 N. E. 
Rep. 397; Wilkie v. Raleigh, ete., R. Co., 127 N. Car. 
203, 37 S. E. Rep. 204; Cameron v. Great Northern R. 
Co.,8 N. Dak. 124, 77 N. W. Rep. 1016,5 Am. Neg. 
Rep. 454, 12 Am. & Eng. R. Cas. (N.S.), 520: Pitts- 
burgh, etc., R. Co. v. Burroughs, 6 Ohio N. P. 37 (right 
to assume that there are no unblocked frogs in a rail- 
road yard, left there in violation ofa statute) ; O’Brien 
v. Sullivan, 195 Pa. St. 474, 46 Atl. Rep. 130; Ortlip v. 
Philadelphia & W. C. Traction Co., 9 Pa. Dist. Rep. 
291; Bannon v. Lutz, 158 Pa. 166, 27 Atl. Rep. 890; 
McDonald vy. Postel Tel. Co. (R. I.); 46 Atl. Rep. 407 
(not error to refuse an instruction ignoring this prin- 





unless the danger is glaring and such as to 
threaten immediate injury,?! nor does he 
accept the risk of dangers proceeding from 
the special or unforeseen negligence of the 


ciple); Carter v. Oliver Oil Co., 34 S. Car. 211, 13 S. E. 
Rep. 419; Carter v. Oliver Oil Co., 37S. Car. 604, 15 S. 
E. Rep. 928; Galveston, etc., R. Co. v. Adams (Tex.), 
58S. W. Rep. 831, affirming 55 8S. W. Rep. 803; Texas, 
etc., R. Co. v. O’Feil, 78 Tex. 486, 15 S. W. Rep. 33 (has 
aright to rely on the master’s promise, and it is not 
the servant’s duty to inspect); Texas, ete., R. Co. v. 
Eberhart, 91 Tex. 321, 43S. W. Rep. 510, affirming 40 
S. W. Rep. 1060 (right to assume that the company 
has established proper rules for his protection in the 
performance of his duties); Missouri, ete., R. Co. v. 
Crowder (Tex. Civ. App.), 558. W. Rep. 380 (no off. 
rep.) (instruction that a servant has aright to pre- 
sume thatthe master has performed his duty with 
ordinary care is not objectionable, as being upon the 
weight of the evidence); Jackson v. Missouri, etc., R. 
Co., 23 Tex. Civ. App. 319, 55 S. W. Rep. 376 (instruc- 
tion ignoring this principle, erroneous); Galveston, 
etce., R. Co. v. Smith (Tex.), 57S. W. Rep. 999 (not 
yet off. rep.); International, etc., R. Co. v. Johnson, 
23 Tex. Civ. App. 160,555. W. Rep. 772; Houston, 
ete., R. Co. v. Quill. 55 S. W. Rep. 1126, affirmed 
Quill v. Houston, ete., R. Co. (Tex. Civ. App.), 57S. 
W. Rep. 948; Missouri, etc., R. Co. v. Hamilton (Tex. 
Civ. App.), 308. W. Rep. 679 (has the right to rely 
upon the exercise of ordinary prudence and care by 
him); Dillingham y. Harden, 6 Tex. Civ. App. 474, 26 
S. W. Rep. 914; Texas, etc., R. Co. v. Guy (Tex. Civ. 
App.), 23S. W. Rep. 633 (no off. rep.); Galveston, 
ete., R. Co. v. Garrett, 73 Tex. 262, 138. W. Rep. 62; 
Lawrence v. Texos, ete., R. Co. (Tex. Civ. App.), 61 
8S. W. Rep. 342; Terrell Compress Co. y. Arrington 
(Tex. Civ. App.), 488. W. Rep. 59 (no off. rep.); 
Daniels v. Union, etec., R. Co.,6 Utah, 357, 23 Pac. Rep. 
762 (old crack in wheel which could have been discov- 
ered by the car inspector); Bowers v. Union Pac. R 
Co., 4 Utah,215, 7 Pac. Rep. 251; Goodman vy. Richmond, 
ete., R. Co., 81 Va. 576; Chesapeake, etc., R. Co. v. 
Lee, 84 Va. 642, 5 S. E. Rep. 679; Norfolk, ete., R. Co. 
v. Nunnally, 88 Va. 546. 16 Va. L. J. 73, 14.8. E. Rep. 
367; McDonald v. Svenson (Wash.), 65 Pac. Rep. 789; 
Mackey V. Baltimore, ete., R. Co., 19 D. C. 282, 18 
Wash. L. Rep. 767; Crawford v. The Wells City, 38 
Fed. Rep. 47; Western Coal, etc., Co. v. Ingraham, 70 
Fed. Rep. 219, 36 U.S. App. 1, 2 Am. & Eng. Corp. 
Cas. (N.S.), 689, 17 C. C. A. 71; Mason, ete. R. Co. Vv. 
Yockey, 43 C. C. A. (U.S.), 228, 1083 Fed. Rep. 265; 
Grand Trunk R. Co. v. Tennant, 66 Fed. Rep. 922; 
Great Northeru R. Co. v. McLaughlip, 70 Fed. Rep. 
669, 17 C. C. A. (U.S.), 330, 44 U. S. App. 189; Ten- 
nessee Coal, etc., R. Co. v. Currier, 108 Fed. Rep. 19, 
47 C. C. A. 161. 

21 Huber v. Jackson, etc., Co., 1 Mary. (Del.) 374, 41 
Atl. Rep. 92; Ray v. Diamond State Steel Co.,2 Penn. 
(Del.), 525,47 Atl. Rep. 1017 (three days was not an 
unreasonable length of time for him to continue 
at the work without assuming the risk); Foster v. 
Pusey, 8 Houston (Del.), 168, 138 Cent. Rep. 47, 14 Atl. 
Rep. 545; Harvey v. Alturas Gold Min. Co. (Idaho), 31 
Pac. Rep. 819 (no off. rep.); Consolidated Coal Co. v. 
Bokamp, 75 Ill. App. 605 (instruction approved); 
Illinois, ete., RK. Co. v. Creighton, 63 Ill. App. 165; 
Tesmer v. Boehm, 58 Ill. App. 609; Lllinois Steel Co. 
v. Mann, 67 Ill. App. 66; 1 Chic. L. J. Wkly. 675; 
Swift & Co., v. Madden, 165 Ill. 41,45 N. E. Rep. 
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master, or of those for whose conduct the 
master is responsible, or from the negligences 


979, affirming, 63 Ill App. 341,1 Chic. L. J. Wkly. 486; 
Joliet, ete., R. Co. v. Velie, 140 Ill. App. 59, 26 N. E. 
Rep. 1086, affirming 36 Ill. App. 450 (cireum- 
stances justifying a submission to the jury the ques- 
tion whether the servant remained in the positien un- 
reasonably long after receiving such promise); Tay- 
or v. Feising, 164 Ill. 331,45 N. E. Rep. 161, affirming 
63 Ill. App. 624; Chicago Bridge, etc., Co. v. Hayes, 91 
Ill. App. 269; Swift v. O’Neill, 187 Ill. 337, 58 N. E. 
Rep. 416, affirming 88 Ill. App. 162; Weber Wagon 
Co. v. Kehl, 139 Ill. 644,29 N. E. Rep. 714, affirming 
40 Til. App. 584; Rogers v. Leyden, 127 Ind. 50, 26 N. 
E. Rep. 210; McFarlan Carriage Co. v. Potter, 153 Ind. 
107,1 Rep. 920,6 Am. Nex. Rep. 254, 53 N. E. Rep. 
465, reversing on rehearing 1 Rep. 432, 5 Am. Neg. 
Rep. 182,52 N. E. Rep. 209, which reverses 21 Ind. 
App. 692, 1 Rep. 199, 51 N. E. Rep. 737 (protection of 
the promise is not postponed until after the arrival of 
the time fixed forthe performance of the promise, 
but commences as soon as it is made); Daugherty v. 
Midland Steel Co. (Ind.), 53 N. E. Rep. 844,1 Rep. 
1070 (no. off. rep.) (six days not too long for servant 
to wait, as matter of law); Burns v. Windfall Man. Co., 
146 Ind. 261, 45 N. E. Rep. 188; Stoutenburg v. Dow, 
82 Iowa, 179,47 N. W. Rep. .1039, Pieart v. Chicago, 
etc. R. Co., 82 Iowa, 148, 47 N. W. Rep. 1017; Southern 
Kansas R. Co. v. Crocker, 41 Kan. 747, 21 Pac. Rep. 
785; Missouri, etc.. R. Co. v. Puckett, 62 Kan. (770, 64 
Pac. Rep. .681; Atchison, etc., R. Co. v. Lanigan, 56 
Kan. 109, 42 Pac. Rep. 343; Bell, ete., Co. v. Apple- 
gate. 23 Ky. Law Rep. 470, 62S. W. Rep. 1124 (not to 
be off. rep.); Breckinridge Co. vy. Hicks, 94 Ky. 362, 15 
Ky. L. Rep. 148, 228. W. Rep. 554: Counsell v. Hall, 
145 Mass. 468, 5 N. Eng. Rep. 462, 14 N. E. Rep. 530 
(circumstances under which it was for the jury to de- 
cide whether the servant had assumed the risk in the 
meantime) ; Roux v. Blodgett, ete., Co., 85 Mich. 519, 48 
N. W. Rep. 1092 (known on the same day not an un- 
reasonable time); Little v. Chicago, ete., R. Co., 84 
Mich. 289, 47 N. W. Rep. 571; Mann v. Lake Shore, 
etc., R. Co., 124 Mich. 641,83 N. W. Rep. 596, 7 Det. 
Leg. N. 376 (thirty days not an unreasonable time to 
wait, as matter of law, but question for the jury); 
Greene v. Minneapolis, etc., R. Co., 31 Minn. 248, 47 
Am. Rep. 785 (locomotive engineer injured in a col- 
lission by reason ofa defect, after a promise to repair) ; 
Lyberg v. Northern, ete., R. Co., 39 Minn. 15, 38 N. W. 
Rep. 632 (question of a servant’s negligence in con- 
tinuing with an incompetent fellow-servant after 
promise to remove him is one for the jury); Harris 
v. Hewitt, 64 Minn. 54, 65 N. W. Rep. 1085; Schlitz v. 
Pabst Brewing Co., 57 Minn. 303, 59 N. W. Rep. 188; 
Meyer v. Gundlach-Nelson Man. Co., 67 Mo. App. 389 
(court will not hold, as a matter of law, that a servant 
could not reasonably wait two weeks for the fulfill- 
ment of the promise of the superintendent to remedy 
the defect in a machine, although the latter had re- 
peatedly made the same promise before and failed to 
keep it); Stalzer v. Jacob Dold Packing Co., 84 Mo. 
App. 565; Conroy v. Vulean Iron Works,6 Mo. App. 
102; Sioux City, ete., R. Co. v. Finlayson, 16 Neb. 578 
(locomotive engineer injured by an explesion by rea- 
son of a defect after a promise to repair); Gulf, etc., 
R. Co. v. Donnelly, 70 Tex. 371, 8 Am. St. Rep. 608, 8 
S. W. Rep. 52; International, ete., R. Co. 
v. Williams (Tex. Civ. App.), 3% S. W. 
Rep. 161 (no off. Rep.); Texas, ete., R. Co. v. Bingle, 
91 Tex. 287, 42S. W. Rep. 971, denying writ of error 





of the master which are unknown to him.?? 
There are many other questions connected 
with this subject which cannot even be touched 
upon within the limits of a short article. 
Sermove D. THompson, 


New YORK. 


in 41S. W. Rep. 90; Southern, etc., Co. v. Leash, 2 
Tex. Civ. App. 68, 21 S. W. Rep. 563; Reddon v. Union, 
ete., R. Co.,5 Utah, 344, 15 Pac. Rep. 362 (his negli- 
gence in continuing to work is a question for the 
jury); Darracott v. Chesapeake, etc., R. Co., 83 Va. 
288, 5 Am. St. Rep. 266, 2 S. E. Rep. 511; Virginia, etc., 
Wheel Co. v. Chalkey, 98 Va. 62, 34 S. E. Rep. 976 
(accident happened twenty minutes after promise to 
repair the defect); Hoffman v. Dickinson, 31 W. Va. 
142, 6S. E. Rep. 53; Schulze v. Rohe, 4 Mise. (N. Y.), 
384, 58 N. Y. St. Rep. 576, 24 N. Y. Supp. 118; Lake 
Shore, ete., R. Co. v. Winslow, 10 Ohio C. C. 193, 1 
Ohio Dec. 147; E. P. Breekenridge Co. v. Reagan, 
22 Ohio C. C. Rep. 71, 12 Ohio C. D.50, Union Man. 
Co. v. Morrissey, 40 Ohio St. 148, 48 Am. Rep. 669; 
Sopherstein v. Bertels, 178 Pa. St. 401, 35 Atl. Rep. 
1000; Wust v. Erie City Iron Works, 149 Pa. St. 263, 
1 Pa. Adv. R. 869, 24 Atl. Rep. 291; Brownfield v. 
Hughes, 128 Pa. 194, 18 Atl. Rep. 340, 47 Phila. Leg. 
Int. 71, 24 W. N. C. (Pa.), 557; Madara v. Pottsville 
Iron, ete., Co., 160 Pa. St. 109, 28 Atl. Rep. 639 (acci- 
dent happened twenty minutes after the promise to 
repair the defect); Louisville, ete., R. Co. v. Ken- 
ley, 92 Tenn. 207, 21S. W. Rep. 236; Nelson v. 
Shaw, 102 Wis. 274, 5 Am. Neg. Rep. 743, 78 N. W. 
Rep. 417, (a teamster employed in hauling bark over 
his employer’s private roadway may rely upon the 
latter’s express promise to repair a defect in such 
roadway before he returns with such load); Jensen v. 
Hudson Sawmill Co., 98 Wis. 73, 73 N. W. Rep. 434 
(citing Chicago Drop-Forge, etc., Co. v. Van Dam, 
149 Ill. 337, holding that itis a question of fact for 
the jury as to whether a defect in machinery is so 
serious, or the danger so great, that a servant is not 
justified in continuing at his employment upon the 
master’s promise to promptly remedy the defect); 
Albrecht v. Chicago, etc., R. Co., -108 Wis. 530, 84 N. 
W. Rep. 882 (holding that a locomotive engineer 
assumed a risk, as a reasonable time within which 
arepair of his engine could be made expired when 
the trip commenced); Stephenson v. Duncan, 73 Wis. 
404, 41 N. W. Rep. 337; Parody v. Chicago, etc., Co., 15 
Fed. Rep. 205; Lehigh Valley Coal Co. v. Warreck, 84 
Fed. Rep. 866,55 U. S. App. 487, 28°C. CU. A. 540; 
Homestake Min. Co. v. Fullerton, 69 Fed. Rep. 923, 
16C. C. A. & Eng. 2 Comp. Cas. (N. S.), 596, 36 
U. 8S. App. 32; Hough v. Texas,etc. ,R.Co., 100 U. 8S. 
2138. 

22 Baltimore, ete., R. Co. Vv. Peterson, 156 Ind. 364, 
59 N. E. Rep. 1044 (does not assume the risk resulting 
from the nonobservance of a city ordinance); Pitts- 
burgh, ete., R. Co. v. Moore, 152 Ind. 345, 53 N. E. 
Rep. 290, 44 L. R. A. 638, 1) Rep. 842, 14 Am. & Eng. 
Rail. Cas. (N. S.), 678 (same as the preceding) ; Rogers 
v. Leyden, 127 Ind. 50. 26 N. E. Rep. 210 (similar to 
the preceding) ; Taylor v. Evansville, ete., R. Co., 121 
Ind. 124, 22 N, E. Rep. 876, 6L, R. A. 584, 7 Rail. & 
Corp. L. J. 125, 41 Alb. L, J. 173, 41 Am. & Eng. R. 
Cas. 437 (does not accept the risk of an injury through 
a designated act done by a Vice-principal of the mas- 
ter); Malcolm v. Fuller, 152 Mass. 160, 25. N. E Rep. 
83; Gregg Vv. Chicago, etc., R. Co., 91 Mich, 624, 52 N. 
W. Rep. 62; Irmer v. St, Louis Brew. Co., 69 Mo. App. 





332 


CENTRAL LAW JOURNAL. 








17; O'Neill v. Chicago, ete., R. Co. (Neb.), 86 N. W. 
Rep. 1098 (negligence of the employer, of which 
the employee is ignorant); Comben v. Belleville 


Atl. Rep. 


Stone Co., 59 N. J. L. 226, 36 

473; Felice v. New York, ete., R. Co., 14 
App. Div. (N. Y.), 345, 48 N. Y. Supp. 922; San 
Antonio, ete., R. Co. v. Engelhorn, 24 Tex. Civ. 


App. 324, 62 8S. W. Rep. 561 (does not assume any 
risk arising by reason of the company’s negligence, 
unless he knows); Gull, ete., R. Co. v. Silliphant, 
70 Tex. 623, 8S. W. Rep. 673; Missouri Pac. R. Co. 
v. Crenshaw, 71 Tex. 340,9 S. W. Rep, 262; Texas, 
ete., R, Co. v. Echols, 17 Tex. Civ. App. 677, 41 8. 
W. Rep. 488; Missouri, ete., R. Co. v. Chambers, 17 
Tex. Civ. App. 487, 3 Chic. L. J. Wkly. 99,43 S. W. 
Rep. 1090; Gulf, etc., R. Co. v. Brentford, 79 Tex. 
619, 15 S. W. Rep. 561 (affirmative wrongful act of 
of master or his representative); Galveston, etc., R. 
Co. v. Pitts (Tex. Civ. App.),42 S. W. Rep. 255 
(no off. Rep.) Trihay v. Brooklyn Lead Min. Co., 4 
Utah, 468 (does not agree to take extraordinary risks 
arising from the negligence of the employer, 
which have not been called to his attention); Houston 
v. Brush, 66 Vt. 331, 29 Atl. Rep. 380. 





LOTTERY—VALIDITY OF VOTING CONTEST. 
QUATSOE v. EGGLESTON. 





Supreme Court of Oregon, January 12, 71902. 

Const., art. 15, § 4, prohibits lotteries, and Bel. & C. 
Ann. Codes & St. § 1959, makes the conducting of a 
lottery acrime. Plaintiffs contracted with defendant 
to furnish three pianos to be given, as an advertise- 
ment, ‘‘to the society, church, school, lodge, or per- 
son having secured the greatest number of votes at 
the close of each contest.” Five thousand tickets 
were to be furnisned defendant to be distributed 
among his customers, one with each 25-cent pur- 
chase, and plaintiffs were to advertise the “result 
of vote.” Defendant was to pay #26 down, and an 
equal sum later. Held, that the contract did not 
contemplate a lottery, the element of chance in the 
award of pianos being absent; and hence it was error 
to dismiss, on that ground, plaintiffs’ action for the 
first installment. 

STATEMENT OF Facts: This is an action on the 
following written contract, entered into between 
the plaintiffs and the defendant on May 29, 1901: 
‘To further advertise the Walworth pianos, man- 
ufactured by the M. Schulz Company, of Chicago, 
Illinois, we, Quatsoe Bros., doing business as the 
Manufacturers’ Advertising Company, of Chicago, 
Illinois, hereinafter called the first party, agree 
to furnish three Walworth pianos to be given 
away as an advertisement. Said pianos will be 
awarded at the place of exhibition, to the society, 
church, school, lodge, or person having secured 
the greatest number of votes at the close of each 
contest. One on June 15, one on August 15, and 
last one on October 15,1901. The first party 


agrees to furnish to W. H. Eggleston, hereinafter 
called the second party, tive thousand (5,000) 
piano tickets, assorted denominations, two dis- 
play cards, and pay for advertising the piano 
contest, giving result of vote and subscribers 
name as follows: 
gram until October 15, 1901. 


Weekly in the Evening Tele- 
In consideration of 





the covenants and agreements herein expressed, 
to be kept and performed by the first party, the 
second party agrees to keep at all times dis- 
played in a conspicuous place in his store the 
placards [furnished .by said first party, and give 
each and every one of his customers one piano 
ticket with each 25 cents of their cash purchase 
only. Thesecond party fnrther agrees to use 
tickets only in the manner above specified, and to 
pay to the first party the sum of fifty-two dollars 
($52) dollarsjwhen tickets are delivered, together 
with vouchers for advertising, and a letter from 
C. A. Whale, of Portland, showing that three 
Walworth pianos have been paid for and wiil be 
delivered as above mentioned. This contract in 
duplicate contains the entire agreement of the 
parties herein. The following is endorsed on the 
back of the contract and made a part thereof: 
‘This contract is taken upon the express condi- 
tion that only $26 of the sum named in this con- 
tract shall. be paid when tickets are delivered; 
balance, $26, to be paid after W. H. Eggleston 
has used $500 worth of tickets, and not to be paid 
until he has used that amount.’’ The complaint 
alleges that the plaintiffs fully complied with all 
the termsand conditions of the contract on their 
part, but defendant refused to make the first pay- 
ment as provided therein. The answer admits 
the execution of the contract, but alleges, as a 
defense to the action, a failure by the plaintiffs 
to perform certain of the conditions thereof, and 
that the contract was induced by fraud. The re- 
ply put in issue, the new matter in the answer, 
and the trial] resulted in a verdict in favor of the 
plaintiffs. Motions for a new trial, for judgment 
notwithstanding the verdict, and for judgment on 
the verdict were filed by the respective parties, 
but were each overruled by the court, and, onits 
own motion, the action was dismissed, because it 
appeared ‘from the pleadings herein that the 
contract sued on by the plaintiffs is a lottery con- 
tract, and void.” From this judgment the plaint- 
iffs appeal. 


BEAN, J. (after stating the facts): The setting 
up, promoting, or conducting a lottery is not 
only a species of gaming, immoral and vicious 
per se, but is prohibited by section 4 of article 
15 of the constitution, and madea crime by stat- 
ute (Bel. & C. Ann. Codes & St. § 1959.) ‘The 
court was therefore net in error in dismissing the 
action sua sponte, if the agreement set out in the 
complaint, and upon which it is based, is in fact 
a lottery contract. To this question we shall di- 
rect our attention. The term ‘lottery’? has no 
technical legal meaning, but the courts adopt the 
generally accepted definition in popular use. 
Webster says that it is ‘a scheme for the distri- 
bution of prizes by lot or chance; esp., a gaming 
scheme in which one or more tickets bearing 
particular numbers draw prizes, and the rest of 
the tickets are blanks.*’ By the Standard Dic- 
tionary, it is defined as ‘‘a scheme for distribut- 
ing prizes by chance or lot, where a valuable 
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consideration is given for the chance of drawing 
a prize, especially where such chances are alloted 
by sale of tickets;’’ and the Century, as ‘ta scheme 
for raising money by selling chances to shares 
in a distribution of prizes; more specifically 
a scheme for the distribution of prizes by chance 
among persons purchasing tickets, the corres- 
pondingly numbered slips, or lots, representing 
prizes or blanks, being drawn * * *. In law, 
the term lottery embraces all schemes for the 
distribution of prizes by chance, such as policy- 
playing, gift-exhibitions, prize-concerts, raffles 
at fairs, etc., and includes various forms of 
gambling.’ Practically the same definition is 
given by the legal authorities. Thus, in 14 Am. 
& Eng. Enc. Law (2d Ed.) 600, it is defined as ‘‘a 
gambling contract in which one or more parties 
on the one side risk a small sum for the chance of 
obtaining a greater, the winner or winners to be 
determined by lot;’? and in the 19th volume of 
the same work, at page 588, as ‘‘a scheme for the 
distribution of prizes by lot or chance; a game of 
hazard in which small sums of money are ven- 
tured for the chance of obtainiug a larger value, 
in money or other articles."” Mr. Bishop says it 
is ‘‘any scheme whereby one, on paying money 
or other valuable thing to another, becomes en- 
titled to receive from him such a return in value, 
or nothing, as some formula of chance may 
determine.”’ Bish. St. Crimes (2d Ed.) § 952. 
Mr. Chief Justice Sherwood defines it as ‘a 
scheme by which a result is reached by some 
action or means taken, and in which result man’s 
choice or will has no part, nor can human reason, 
foresight, sagacity, or design enable him to know 
or determine such result until the same has been 
accomplished.’’ People v. Elliott, 74 Mich. 264, 
267, 41 N. W. Rep. 916, 3 L. R. A. 403, 16 Am. 
St. Rep. 640. Definitions of similar import could 
be given indefinitely, as the books are full of 
them, but those quoted are suflicient for the pres- 
ent purpose, and show that any scheme for the 
distribution of property by lot or chance is a 
lottery, whatever form it may take, or however 
ingeniously its real object may be concealed. As 
illustrating how zealous the courts are to con- 
demn any scheme that is in effect a lottery, and 
as showing what have been held to be such, 
reference may be made to 19 Am. & Eng. Ene. 
Law (2d Ed.) 590; Meyer v. State, 112 Ga. 20, 37 
S. E. Rep. 96, 51 L. R. A. 496, 81 Am. St. Rep. 17; 
Hudelgon v. State, 94 Ind. 426, 48 Am. Rep. 171; 
Thomas v. People, 59 I]. 160; State v. Shorts, 32 
N. J. Law, 398, 90 Am. Dec. 668; Holoman v. 
State, 2 Tex. App. 610, 28 Am. Rep. 439; State v. 
Lumsden, 89 N. Car. 572; U.S. v. Wallis (D. C.), 58 
Fed. Rep. 942; Hull v. Ruggles 56, N. Y. 424; U.S. 
v. Olney, 1 Deady, 461, Fed. Rep. Cas. No. 15,- 
918; State v. Boneil, 42 La. 1110, 8So. Rep. 298, 
10 L. R. A. 60, 21 Am. St. Rep. 413; Dunn v. 
People, 40 Ill. 465; Horner v. U. S8., 147 U. 
S. 449,13 Sup.Ct. Rep. 409,37 L. Ed. 237; Wilkinson 
v. Gill, 74 N.Y. 63, 30 Am. Fed. Rep. 264; Comm. 
v. Wright, 137 Mass. 250, 50 Am. Rep. 306; U.S. 





v. Fulkerson (D. C.), 74 Fed. Rep. 619; State v. 
Meren, 48 Minn. 555, 51 N. W. Rep. 618. 

In all these cases, as well as in the definitions 
to be found in the books, it will be observed that 
one essential ingredient of a lottery is the ele- 
ment of chance, by which some prize or other 
thing of value in excess of that paid for by the 
purchaser is distributed to the holder of a ticket 
or other designated person by some means, the 
result of which human foresight or sagacity can- 
not foretell. ‘This ingredient of chance," says 
Mr. Chief Justice Beasley, in State v. Shorts, 32 
N. J. Law, 398, 90 Am. Dec. 668, “is, obviously 
the evil principle against which all prohibitory 
laws are aimed. It is by this means that cupidity 
is solicited, for, if fortune be propitious, in con- 
sideration of the trival price of a ticket, a return 
of value is to beexpected.*’ There cannot, there- 
fore, be a lottery without this element of uncer- 
tainty or chance. If the power of reason or will 
is exercised upon the selection, then there is no 
lottery. . 

Now, when the contract under consideration is 
examined, the element of pure chance is found 
wanting. The awarding of the pianos, which 
are proposed to be given away as an advertise- 
ment, is not made by chance or lot, but by the 
affirmative, conscious act and will of the holders 
of tickets obtained with goods purchased at the 
defendant's store. By the contract, the plaintiffs 
agreed to furnish the defendant 5,000 tickets, in 
assorted denominations, two display cards, and 
pay for advertising the piano contest, giving the 
result of the vote and the subscribers’ names for 
a certain specified time, in consideration of which 
the defendant agreed to pay to them a certain 
amount of money, to keep these placards on ex- 
hibition in his store, and to give to each and 
every oue of his customers one ticket with each 
25 cents cash purchase, which ticket entitled the 
holder to a vote in determining to whom the 
pianos should be awarded. By the arrangement, 
each purchaser of goods of a certain value ob- 
tained a ticket, which simply entitled him to the 
right to vote in the contes:, but by no possibility 
could he obtain a piano merely aa a holder of 
such ticket, or of any number of tickets, on ac- 
count of these purchases. The pianos were not 
to be given to the holders of tickets alone, but 


' “to the society, church, school, lodge. or person 


having secured the greatest number of votes at 
the close of each contest,’ whether holding a 
ticket or not; so that the holder of a ticket, or 
of any number of tickets, as such, stood no more 
chance to obtain the gift than one who had not 
traded at defendant’s store and held no ticket at 
all. The pianos were not to be distributed 
among the ticket holders by schemes or lots, or 
to the persons holding the greatest number of 
tickets, but the award depended upon the result 
of the vote. There was, therefore, no awarding 
of the prizes by lot or chance, and no appeal to 
the cupidity of any one, nor inducement to make 
reckless purchases in the hope of securing some 
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prize superior in value to the amount invested. 
The contract, therefore, does not come within 
any of the accepted definitions of a lottery, nor 
within the scope of the evil intended to be sup- 
pressed by the prohibition thereof. 

It follows from these views that the circuit 
court was in error, and that the judgment ap- 
pealed from must be reversed, and the cause 
remanded for such further proceedings as may 
be proper. not inconsistent with this opinion. 


Norr.— What Are Lotteries2—The eourt in the prin- 
cipal case has quoted definitions of the term “lottery” 
sufficient for all practical purposes. The difficulty 
here, as in all other cases, is to apply the definition of 
a legal term to the facts in any particular case. Our 
concern in this annotation, therefore, will be not with 
lotteries in the abstract, but the practical application 
of this term by the courts to various schemes and cir- 
cumstances which have been, and are constantly be- 
ing devised by the brain of man to satisfy the gam- 
bling spirit which is present, more or less, in every 
person. 

Raffles and Prize Contests.—In the case of Com- 
monwealth v. Brookway, 150 Mass. 322, it was held 
that disposing of a horse by raffle was a lottery. So 
also in Commonwealth vy. Manderfield, 8 Phila. 457, 
where the court held a raffle to be a lottery. The 
court says: “It is not every game of chance that will 
constitute a lottery. Human life has been said to be 
a game of chance, and some writers speak of it asa 
lottery. Shakespeare, Dryden, and other poets so 
refer toit. But these, and many other instances that 
might be mentioned, have no reference to lotteries in 
the sense.in which the term is used in the criminal 
law. The latter refers to something in which there 
are supposed prizes and certain blanks. In the in- 
stances above referred to there is no drawing of prizes 
by chance, which is the very life and soul of a lottery. 
On the other hand, the disposal of any species of 
property by any of the schemes or games of chance 
popularly regarded as innocent, somes within the 
terms of the law. The raffles which occur daily at 
the street corners, in bar rooms, at fairs, and at other 
places, are as clearly violations of the criminal law as 
the most elaborate and carefully organized lotteries 
by which the ignorant and credulous are swindled 
out of their hard earnings.” To same effect, see 
State v. Kennon, 21 Mo. 262, 265. Contra: State v. 
Pinchback, 2 Mill (S. Car.), 128; Kirk y. State, 62 Miss. 
215. 

Gift Enterprises. — A gift enterprise is defined by 
the Century Dictionary as a business, such as selling 
of books or works of art, the publication of a news- 
paper, etc., in which presents are given to purchasers 
as an inducement. Under this definition, however, 
the courts are inclined to hold that the legislature 
cannot prohibit gift enterprises as lotteries. People 
v. Gibson, 109 N. Y. 389. But in Indiana the court 
held that the term “gift enterprises,” as used in the 
statute against lotteries, meant substantially a scheme 
for the division or distribution of certain articles of 
property to be determined by chance, among those 
who had taken shares in the scheme. Lohman v. 
State, 81 Ind. 17. 

Schemes known as gift enterprises are'many and are 
only limited by the ingenuity of the mind of man. 
The courts, however, are quick to detect the lottery 
feature in them and to quickly nullify them and pun- 
ish their originators. Thus, asale of packages of 





Coffee on each of which is a slip of paper to be torn 
off, having on the under side the name of some article 
of crockery that the buyer of the package is entitled 
to, is a violation of the law prohibiting gift enter- 
prises. The fact that there are no blanks in the enter- 
prise does not render them legitimate. Wooden yv. 
Shotwell, 23 N. J. L. 465; Randle v. State, 42 Tex. 580. 
A scheme to increase the number of subscribers to a 
newspaper by giving to each paid up subscriber a 
numbered ticket which will entitle him to a chance at 
a drawing for certain prizes, to be given away by the 
publishers of the newspapers to the holders of the 
fortunate tickets, is a lottery, and it is immaterial 
that each ticket holder is presumed to get the worth 
of his money in a subscription to the newspaper. 
United States v. Wallis, 58 Fed. Rep. 942; State v. 
Mumford, 73 Mo. 647, 39 Am. Rep. 582. So also dis- 
tributing prizes with certain orders (determined by 
chance) is a lottery, Reg. v. Parker, 9 Manitoba, 203. 
Other instances of “gift enterprise’ held to be 
lotteries are as follows: Reg. v. Harris, 10 Cox C. C. 
352; Randle v. State, 42 Tex. 580; Reg. v. Freeman, 18 
Ont. 524; State v. Bryant, 74 N. Car. 207; Cross v. 
People, 18 Colo. 321, 36 Am. St. Rep. 292; State v. 
Moren, 48 Minn. 555; Meyer vy. State, 112 Ga. 20; 
Yellowstone Kit v. State, 88 Ala. 196; Dunn v. People, 
40 Ill. 465; State v. Clarke, 33 N. H. 329; Davenport v. 
Ottawa, 54 Kan. 711. 

Miscellaneous Schemes Held to be Lotteries.—It is 
unanimously held that ‘“‘policy” is a lottery. Com- 
monwealth vy. Sullivan, 146 Mass. 142; Clark v. State, 
47 N. J. L. 556; Boyland v. State, 69 Md. 511; State v. 
Martin, 68 N. H. 463: People vy. Hess, 85 Mich. 128; 
State v. Harmon, 60 Mo. App. 48; State v. Mercantile 
Association, 45 Kan. 351, 23 Am. St. Rep. 727. The 
comparatively recent case of State vy. Investment 
Company, 64 Ohio St. 283, 52 L. R. A. 530, is an im- 
portant case. It holds that contracts of investment 
security, debentures or certificates which, by the 
devise of a ‘numeral apart” may be called in and re- 
deemed at any period before they would regularly 
accumulate a eredit in the reserve fund equal to the 
stipulated endowment value, and otherwise giving 
unequal advantage’ to the certiticate holders, contain 
the elements of chance and prize, constituting a 
lottery, and are unlawful. Prize concerts or enter- 
tainments where each holder of a ticket to the enter- 
tainment is entitled to a chance at certain prizes to be 
distributed among the holders of the tickets are 
lotteries, Thomas y. People, 59 Ill. 160; State v. Shorts, 
82 N. J. L. 398, 90 Am. Dec. 668; Commonwealth v. 
Thacher, 97 Mass. 583; State v. Overton, 16 Nev. 136; 
State v. Yoke, 9 Mo. App. 582. There is a conflict of 
authority as to whether pool selling on horse races is 
a lottery. In some states pool selling is held to bea 
lottery. Boyland v. State, 69 Md. 511; State vy. Lovell, 
39 N. J. L. 458. Other cases hold pool selling not a 
lottery because the element of chance is wanting. 
People v. Reilly, 50 Mich. 334, 45 Am. Rep. 47; People 
vy. Fallon, 152 N. Y. 12, 57 Am. St. Rep. 492. Schemes 
to assist in the sale of real estate by disposing of cer- 
tain lots by chance, so that some purch.sers get more 
valuable lots than others, or receive a “prize lot’’.in 
addition to their purchase are lotteries. Paulk v. 
Land Co. 116 Ala. 178; Allebach vy. Hunsicker, 132 Pa. 
St. 349; Hooker v. De Palos, 28 Ohio St. 251; Lynch v. 
Rosenthal 144 Ind. 86, 55 Am. St. Rep. 168. Selling 
candy, tea or other merchandise containing prizes of 
unequal value is a lottery. Hull vy. Ruggles, 56 N. Y. 
424; Eubanks v. State, 3 Heisk. (Tenn.), 488; Holoman 
vy. State, 72 Tex. App. 610; State v. Lunnden, 
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89 N. Car. 572; State v. Boneil, 42 La. Ann. 
1110, 21 Am. St. Rep. 418. So also the giving 
of certain prizes to facilitate the sale of bonds 
of any kind is a lottery. Horner y. United States, 147 
U. S. 449; Bullock vy. State, 73 Md. 1, 25 Am. St. Rep. 
273; United States v. Politzer, 50 Fed. Rep. 273; Kohn 
vy. Koehler, 96 N. Y. 362, 48 Am. Rep. 628; MacDonald 

. United States, 68 Fed. Rep. 426;Hx parte Shorbert 
70 b Cal, 632, &. Am. Rep. 432. 
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1. ABATEMENT AND REVIVAL — Homestead. — Where 
land sued for in ejectment is the homestead of the sole 
defendant therein, and he dies pending the suit, it can 
only be revived against the heirs of such decedent.— 
Finlayson v. Love, Fla., 33 So. Rep. 306. 

2. ACCORD AND SATISFACTION—Reguestfor Renewal of 
Note.—Retention of check, sent for amount of discount, 
with request for permission to renew note, held not an 
accord and satisfaction of the note.—Kelley v. Lawrence 
Bros., 79 N.:Y. Supp. 914. 

3. ACCOUNT STATED—Correctness.—On suit on an ac- 
count stated, plaintiff must show both the account and 
an unqualified assent to its correctness.—Cahill Swift. 
Mfg. Co. v. Morrissey Plumbing Co., Neb., 93 N. W. 
Rep. 204. 

4. AGRICULTURE—Services of Minor.—Where a minor, 
with teams of his father, plows the land of a creditor of 
his father, though entitled to a lien for his own services, 
he is not entitled to a lien for the services of the team.— 
Tuckey v. Lovell, Idaho, 71 Pac. Rep. 122. 

5. ALTERATION OF INSTRUMENTS—Pleading.—An alter- 
ation in a note sued on, not pleaded as a defense cannot 
be considered.—Heard v. Tappan, Ga., 43 8. E. Rep. 375. 





6. ANNUITIES—Assignment.—Under 1 Rev. St. p. 730. 
§ 63, a son to whom, by the direction of his father’s will, 
is to be paid an annuity out of the rents of the real prop- 
erty of the estate, cannot assign such annuity or any 
part thereof.—Rothschild v. Roux, 79 N. Y. Supp. 823. 


7. APPEAL—Time for Taking.—Where the time fixed 
for taking an appeal is statutory, it cannot be enlarged 
by the appellate court.—Hall v. City of New York, 79 N. 
Y., Supp. 979. 

8. APPEAL—Weight of Evidence.—A verdict for plaint- 
iff will not be disturbed as against the weight of the evi- 
dence, though defendant preponderates in the number 
of witnesses.—Copeland v. Metropolitan St. Ry. Co., 79 
N. Y., Supp. 1054. 

9. APPEAL AND ERROR—Certificate of Clerk.—A docu- 
ment accompanying atranscript in error will be disre- 
garded, unless authendicated by the certificate of the 
clerk of the district court.—Village of Holstein v. Klein, 
Neb. 93 N. W. Rep. 214. 


11. APPEAL AND ERROR—Record.—Where the part of 
the complaint and interrogatories stricken out are not 
set forth in any bill of exception, the record does not 
present any question as to the ruling striking them out. 
—Smith v. Tate, Ind., 66 N. E. Rep. 88. 

12. APPEAL AND ERROR—Review.—Where the abstract 
of record does not show the particular acts of negligence 
charged, the court cannot hold a ruling on evidence er- 
roneous, on objection that it was not within the plead- 
ings.—Florida Cent. & P. R. Co. v. Seymour, Fla., 33 So. 
Rep. 424. 

13. APPEAL AND ERROR—Jurisdiction.—Where it ap- 
pears from the record that the trial court had no juris- 
diction, the objection can be raised for the first time on 
appeal.—Furst v. Banks, Va., 43 8. E. Rep. 360. 

14, ASSIGNMENTS—Bank Deposit.—An attachment on a 
bank deposit will take precedence of an unpresented 
check drawn on a part of the deposit.—Donohoe-Kelly 
Banking Co. v. Southern Pac. Co., Cal., 71 Pac. Rep. 93. 


15. ASSUMPSIT, ACTION OF—P: of Tresp —_ 
The possession of a mere trespasser will not sustain an 
action for the use and occupation of any premises.—Ja- 
nouch v. Pence, Neb. 93 N. W. Rep. 217. 

16. ATTACHMENT—Costs.— W hen an attachment is right- 
fully issued and levied upon property of the defendant, 
it creates a lien in favor of the plaintiff for the amount of 
his claim and for all costs, whether incident to the action 
or resulting from the special proceeding.—Rhodes y. 
Samuels, Neb., 93 N. W. Rep. 148. 


17. ATTORNEY AND OCLIENT—Accounting. — Attorneys 
must account to client for moneys received, less a rea- 
sonable sum for counsel fees and disbursements.—Jn re 
Keen, 79 N. Y. Supp. 857. 

18. ATTORNEY AND CLIENT—Purchase of Judgment by 
Attorney.—Administrator of an estate held entitled to 
have judgment against the estate, purchased by its at- 
torney, satisfied for the amount paid for it, with inter- 
est.—Hare v. De Young, 79 N. Y. Supp. 868. 

19. BAILMENT—Theft from Bailee.—Tailor, employed 
to work on goods furnished, held liable to the employer 
for their value, when stolen.—Rothoser v. Cosel, 79 N. 
Y., Supp. 855. 

20. BANKRUPTCY—Chattel Mortgage.—Trustee in bank- 
ruptcy, attacking preferential unrecorded chattel mort- 
gage under state law, held required to show agreement 
not to record or prejudice to creditor.—Deland v. Miller 
& Chaney Bank, Iowa, 93 N. W. Rep. 304. 

21. BANKRUPTCY—Judgment for Tort.—Under Bankr. 
Act, § 17, U. S. Comp. St. 1901, p. 3428, a discharge in bank- 
ruptcy will not release a woman from a judgment for 
damages sustained by a wife by reason of the alienation 
of the affections of her husband.—Leicester v. Hoadley, 
Kan. 71 Pac. Rep. 318. 

22, BANKS AND BANKING—Forged Check. — Where a 
bank paid a forged check drawn on another bank, and 
indorsed it to the drawee, who innocently paid it, held, 
the drawee could recover of the paying bank the amount 
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so paid.—Canadian Bank of Commerce vy. Bingham, 
Wash., 71 Pac. Rep. 43. 

25. BENEFIT SOCIETIES—Certificate.—Delivery of cer- 
tificate of benefit insurance to designate the beneficiary 
held unnecessary to vest title in her.—Leftwich v. Wells, 
Va., 48S. E. Rep. 364. 

26. BILLS AND NOTES—Attorney’s Fees.—In an action 
on a note, a verdict including attorney’s fees, not 
claimed in the petition, is error.—Heard v. Tappan, Ga., 
43S. E. Rep. 375. 

28, BILLS AND NOTES—Consideration.—Tbat the maker 
of a note may be irresponsible does not alter the rule that 
one buying a note buys property, so that his note given 
therefor is supported by a consideration.—Crampton v. 
Newton’s Estate, Mich., 93 N. W. Rep. 250. 


29. BILLS AND NOTES—Indorsement.— Where the payee 
ofa note made an equitable assignment thereof, and 
after maturity indorsed the same tho right of the makers 
to set up any defense against the payee was not de- 
feated.—Reese v. Bell, Cal., 71 Pac. Rep. 57. 


30. BonDs—Right of Action.—A cause of action accrues 
ona bond conditioned to do a certain act as soon as 
there is a default in performance.—Northern Assur. Co. 
v. Borgelt, Neb., 93 N. W. Rep. 226. 


31. BoNDs—Validity.—The test of the enforceability of 
a bond given under a statute which proves unconstitu- 
tional is whether a consideration exists independent of 
the statute.—Stevenson v. Morgan, Neb. 93 N. W. Rep. 
180. 

82. BOUNDARIES — Gov2rnment Survey. — Where the 
plats and field notes of a government sarvey differ from 
the lines as actually run and fixed monuments, the lat- 
ter will control.—Rowell v. Weinemann, Iowa, 93 N. W. 
Rep. 279. 

33. BOUNDARIES—Line Fences.—Where a line fence had 
been established and recognized by both parties for 20 
years, itis immaterial whether it was originally estab- 
lished on the true liine.—F. H. Wolf Brick Co. v. Lonyo, 
Mich., 983 N. W. Rep. 251. 


34, BROKERS—Commissions. — The .fact that an owner 
had given an option to another, held not to relieve him 
of liability for agents’ commissions.— York v. Nash, 
Oreg., 71 Pac. Rep. 59. 


35. CARRIERS—Failure to Trace Freight.—In an action 
against a common carrier for failure to trace freight, 
neither the legal sufficiency of the application nor the 
validity of the act under which the application was made 
ean be tested by a motion to nonsuit.—Savannah, F. & 
W. Ry. Co. v. Elder, Ga., 43 8. E. Rep. 379. 


36. CARRIERS—Negligence.—A pedestrian, after signal- 
ing a car to stop, held not negligent as a matter of law 
for failing to look behind her after she had started diag- 
onally across the tracks to the stopping place.—Cope- 
land v. Metropolitan St. Ry. Co., 79 N. Y. Supp. 1054. 


38, CARRIERS—Passenger.— Person riding on special 
excursion train, though not a member of the excursion, 
held to be a passenger.—Fitzgibbon v. Chicago & N. W. 
Ry. Co., lowa, 94 N. W. Rep. 276. 


39. CHATTEL MORTGAGES—Presumption of Ownership. 
—Act ofa party in giving a chattel mortgage raises a 
presumption, as against him and his successors, that 
heis owner of the property.—Mathew v. Mathew, Cal., 71 
Pac. Rep. 344. 

40. CHATTEL MORTGAGES—Rights of Purchaser.—Pur- 
chaser of mortgaged chattels, held to stand in the same 
relation as did the mortgagee, and in an action against 
such purchaser to recover the value of the property over 
the indebtedness, such purchaser was nota stranger to 
the mortgage.—Berg vy. Olson, Minn., 93 N. W. Rep. 309. 


41. COMMERCE—Itinerant Venders.—Motion to quash 
an information under Acts 1894, No. 49, § 12, imposing a 
penalty upon itinerant venders of drugs, made on the 
ground that it regulated interstate commerce, held prop- 
erly overruled,—State Pettigrew v. Hall, La., 33 So, Rep. 
318. 
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42. COMMERCE — Taxation. — Logs which 
floated down a stream to a boom, from which they are 
to be shipped by rail to a point out of the state, are not‘ 
while waiting delivery to the railway company, the sub 
ect of interstate commerce, so as to be exem pt from tax- 


ation.—Diamond Match Co. vy. 
8.8. C., 23 Sup Ct. Rep. 266. 

43. COMMERCE—Taxation of Property in Transit.—A 
flock of 10,000 sheep, being driven from Utah, across Wy- 
oming, to Nebraska, at a rate of about9 miles a day, isa 
subject of interstate commerce, and exempt from taxa- 
tion under Laws Wyo. 1895, ch. 61.—Kelley v. Rhoads, 
U. 8. S.C. 23 Sup. Ct. Rep. 259. 

45. COMPROMISE AND SETTLEMENT—Agreement Among 
Heirs.—Twenty years after the settlement of an estate in 
probate court, pursuant to an alleged agreement among 
the heirs, it will be presumed that all the parties inter- 
ested were parties to the agreement.—Lasley v. Preston 
Mich., 93 N. W. Rep. 253. 

46. CONSTITUTIONAL LAW—Contracts.—The obligation 
of contracts with a city is not impaired by the change in 
its charter which protects it from suit on claims which 
have not first been presented to the city council.—Osh- 
kosh Waterworks Co. v. City of Oshkosh, U. 8. 8. C., 28 
Sup. Ct. Rep. 234. 

47, CONSTITUTIONAL Law — Inheritance Tax.— Equal 
protection of the laws is not denied by the Illinois in- 
heritance tax law, because certain life estates may be 
taxed under it when the remainder is to the lineal de- 
scendants, but not when it is to the collateral heirs or 
strangers in blood.—Billings v. People of the State of 
Illinois, U. S. 8. C. 23 Sup. Ct. Rep. 272. 

48. CONSTITUTIONAL LAw—Inheritance Tax.—Cost. art. 
1, §§ 1. 30, held not to render Sess. Laws 1901, p. 68, § 2, 
providing for an inheritance tax, invalid, because of the 
want of any express constitutional authority for their 
enactment.—State v. Clark, Wash., 71 Pac. Rep. 20. 

49. CONSTITUTIONAL LAW — Religious Services. — En- 
forced attendance upon religious services is forbidden 
by the constitution, and pupils in a public school! cannot 
be required either to attend such services or to join in 
them.—State v. Scheve, Neb. 93 N. W. Rep. 169. 

50. CONTEMPT—Record — While a formal accusation is 

not necessary to a prosecution for coutempt in the pres- 
ence of the court, the record must show that such a con- 
tempt has been committed.—Ogden vy. State, Neb. 93 N. 
W. Rep. 203. 
& 51. CORPORATIONS — Accommodation Indorsement. — 
An accommodation indorsement by a manufacturing and 
trading corporation is ultra vires. — Preston v. North- 
western Cereal Co., Neb., 93 N. W. Rep. 136. 

52. CORPORATIONS—Compliance with Statute.— Where 
the record shows affirmatively that plaintiff,a foreign 
corporation, has been doing business in the state with- 
out complying with the statute, a demurrer is properly 
sustained.— Northern Assur. Co. v. Borgelt, Neb., 93 N. 
W. Rep. 226. 

53. CORPORATIONS — Contract made by Directors.—A 
contract made by the directors of a water company held 
illegal, because made by directors interested adversely 
to the company.—Goodell v. Verdugo Canon Water Co., 
Cal., 71 Pac. Rep. 354. 

54. CORPORATIONS—Defective Machinery.—A count ina 
complaint seeking recovery for injuriesresulting to a 
servant from a defect in machinery held not demurrable 
as failing to charge the defendant company with notice 
of the defect. — Houston Biscuit Co. vy. Dial, Ala., 33 So. 
Rep. 263. 

55. CORPORATIONS—NeceSsary Parties. — In an action 
by a director of a corporation against its other officers to 
procure an accounting and a receiver, corporation was 
properly made a defendant.— Miller v. Barlow, 79 N. Y. 
Supp. 964. 

56. CORPORATIONS—Preference.—Complainant in a suit 
inthe nature of a creditors’ bill held not entitled to a 
preference because of his bringing the suit, or because 
of his having a lien on certain articles belonging to the 
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debtor.—Moore v. Parker Drug Co., Ala., 33 So. Rep. 439. 

57. Costs—Wife’s Contract.— In an action to enforce a 
contract made by a husband for the sale of his wife’s 
land, the court under the facts could not assess the costs 
of the suit against the husband.—Saunders Vv. King, Iowa, 
93 N. W. Rep. 272. 

58. COUNTIES—Insolvent Bank.—Where acounty treas- 
urer deposits money in a bank which thereafter becomes 
insolvent, and his checks thereon are not paid, the 
county is liable.—Green v. Custer County, Idaho, 71 Pac. 
Rep. 115. 

59. COUNTIES—Service of Summons. — A county attor- 
ney has authority to waive issuance and service of sum- 
mons in error in a case against a county in which he has 
appeared for it at the trial. — Dakota Countyv. Bartlett, 
Neb., 93 N. W. Rep. 192. 

60. CRIMINAL EVIDENCE—Good Character. — Evidence 
of good character must be considered with all the other 
evidence, and, if the evidence raises a reasonable doubt, 
there should be an acquittal. — Olds v. State, Fla., 33 So. 
Rep. 296. 

61. CRIMINAL EVIDENCE— Testimony of Accomplice.— 
The testimony of accomplice is not objectionable be- 
cause it appears that he has been offered his liberty in 
consideration thereof. — Barr v. People, Colo.,71 Pac. 
Rep. 392. 

62. CRIMINAL LAW—Assistant Prosecuting Officer.— In 
acriminal case it was proper to permit an attorney to 
appear as an assistant for the prosecuting officer and 
participate in the trial, though he was being compen- 
sated by private persons.—State v. Tighe, Mont., 71 Pac. 
Rep. 3. 

63. CRIMINAL LAaw— Misconductof Prosecuting Attor- 
ney. — Repeated efforts of the prosecuting attorney to 
introduce evidenc of other crimes held prejudicial error. 
—State v. Roscum, Iowa, 93 N. W. Rep. 295. 

64. CRIMINAL TRIAL— Time Limit in Argument.—In a 
capital case, it is error for the court to limit the time 
which counsel for defendant may employ in his argu- 
ment to the jury.—State v. Tighe, Mont.,71 Pac. Rep. 3. 

65. DAMAGES — Breach of Contract. — In action for 
breach of contract, evidence of the rental value of plaint- 
iff’s works, of the use of which he was deprived, held ad- 
missible.—Lipscomb vy. South Bound R. Co., S. Car., 43 S. 
E. Rep. 388. 

66. DAMAGES — Excessiveness. — $10,000 damages for 
personal injury to licensed pilot held not excessive.— 
Waldie v. Brooklyn Heights R. Co., 79 N. Y. Supp. 922. 

67. DivorcE—Jurisdiction.—The appearance of a non- 
resident defendant cannot invest a court with jurisdic- 
tion of a suit for divorce instituted by a person who has 
no bona fide domicile in the state.—Andrews v. Andrews, 
U.S. S. C., 23 Sup. Ct. Rep. 237. 

68. EJECTMENT—Improvements. — Defendant in eject- 
ment, having made improvements with knowledge of 
the owner’s rights, may not have an allowance therefor. 
—Willis v. MeKinnon, 79 N. Y. Supp. 936. 

69. ELECTIONS — Vacancy. — The legislature can pro- 
vide for an election to fill a vacancy in office caused by 
the expiration of the term, and direct that it be held be- 
fore the term expires. — People v. Wright, Colo., 71 Pac. 
Rep. 365. 

70. EMINENT DOMAIN— Establishment of Grade.—One 
who, subsequent to the estsblishment of the grade of a 
street, erected a building onthe street, held entitled to 
damages caused to the building by the grading.—In re 
Opening 187th St., 79 N. Y. Supp. 1031. 

71. EMINENT DOMAIN — Injury to Trees. — Where an 
abutting Owner has planted trees along the street adja- 
cent to his property, a telephone compauy whichinjures 
such trees in erecting poles and wires held liable for the 
resulting damage.—Bronson vy. Albion Tel. Co., Neb., 93 
N. W. Rep. 201. 

72. Equiry—Jurisdiction .— Equityis without jurisdic- 
tion to enforce statutory liability of stockholders of a 
foreign corporation.— Hale v. Allison, U. S. 8S. C., 28 Sup. 
Ct. Rep. 244. 





73. ESTOPPEL — Street Opening Assessments. — In an 
action to enforce special assessments for street improve- 
ment, plaiutiff cannot rely on estoppel, where the same 
is not pleaded. — Taylor v. Patton, Ind,, 66 N. E. Rep. 91. 

74. EstTorpPEL—Void Trustee’s Sale.— Where land has 
been sold by a trustee, and price paid, the former owner, 
while retaining the price, is estopped to dispute the 
right of the purchaser to the rents, though the sale was 
void.—W hite v. Jenkins, Miss., 33 So. Rep. 287. 

75. EVIDENCE—Manicipal Ordinances. — Municipal or- 
diuances may be proved by copies thereof, duly certi- 
fied by the city clerk.—Florida Cent. & P. R. Co. v. Sey- 
mour, Fla. 33 So. Rep. 424. 

76. EVIDENCE— Res Gestez.— On the issue of the death 
of the insured, in an action on a life policy, a letter writ- 
ten by him, indicating an intention to commit suicide, 
held admissible asa part of the res gestae. — Rogers v. 
Manhattan Life Ins. Co., Cal., 71 Pac. Rep. 348. 

77. EVIDENCE — Violation of Law.— It will not be pre- 
sumed in any case that the law has been violated. Every 
alleged violation must be established by competent 
proof.—State v. Scheve, Neb., 93 N. W. Rep. 169. 

78. EXECUTION SALE—Vacation. — An execution sale 
cannot be vacated, having been redeemed from, and the 
redemption not having been repudiated. — Brand v. 
Baker, Oreg., 71 Pac. Rep. 320. 

79. EXECUTORS AND ADMINISTRATORS—Action against 
Executor.— Where parties claim by independent right 
to recover from an executor the rents of real estate be- 
longing to them, but of which the executor has had 
possession, simple interest only is allowed. — Anderson 
v. Northrop, Fla., 33 So. Rep. 419. 

80. EXECUTORS AND ADMINISTRATORS — Chattel Mort- 
gage. — Chattel mortgagee, in case of default, held en- 
titled to possession of the property as against mortga- 
gor’s executor. — Mathew v. Mathew, Cal., 71 Pac. Rep. 
344, 

81. EXECUTORS AND ADMINISTRATORS — Death of De- 
fendant.—Under Rev. St. § 1917,an administrator cannot 
sue or defend in ejectment for the possession of land of 
which he has never been in possession or directed by a 
proper court to take possession.—Finlayson v. Love,Fla., 
33 So. Rep. 306. 

82. EXECUTORS AND ADMINISTRATORS — Payment of 
Claims.—Heirs can only obtain possession of the prop- 
erty inherited by paying the debts or furnishing secur- 
ity to the creditors. — Succession of Willis, La., 33 So. 
Rep. 314. 

83. EXECUTORS AND ADMINISTRATORS — Recovery of 
Purchase Money.—In an action by a personal represen- 
tative for specific performance of a purchase of a home- 
stead, the decree should provide that the heirs recover 
the purchase money. — Solt v. Anderson, Neb., 93 N. W. 
Rep. 205. 

84. EXECUTORS AND ADMINISTRATORS — Specific Per- 
formance.—Unless the property is a homestead, the alle- 
getions of the personal representative of a deceased 
vendot in a suit for specific performance are binding on 
all interested in the estate.—Solt v. Anderson, Neb.,93 N. 
W. Rep. 205. 

85. EXECUTORS AND ADMINISTRATORS — Use of Trust 
Funds.—A complaint alleging that an executor and wife 
had transferred their interest to plaintiff in certain 
pledged stock sued for, should specifically state the 
date of such transfer. — Ruggles v. O’Brien, 79 N. Y. 
Supp. 940. 

86. FEDERAL QUESTION—Cuurts.—A federal question is 
raised too late to confer jurisdiction on the Supreme 
Court of the United States when first suggested on re- 
hearing after final decision of the highest state court.— 
Weber v. Rogan, U. S. 8. C., 28 Sup. Ct. Rep. 263. 

87. Foop—Police Power. — Cr. Code, § 245m et seq , for- 
bidding the selling or keeping for sale of imitation but- 
ter, held a valid exercise of the police power. — Beha v. 
State, Neb., 93 N. W. Rep. 155. 

88. FRAUD — Tax Title. — False representations as to 
validity of tax title, by whch the vendor thereof was in- 
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duced to part with his lien notes for a fraction of their 
value, held actionable fraud. —Brown vy. Lyon, Miss., 33 
So. Rep. 284. 

89. FRAUDS, STATUTE OF—Services to Member of Fam- 
ily.—A promise of a father to pay a doctor for services to 
his daughter held an original one, having consideration. 
—Riglane v. Hicks, Miss., 33 So. Rep. 413. 

90. FRAUDULENT CONVEYANCES—Exemptions.—Thongh 
one’s sale of goods is adjudged fraudulent as to his cred- 
itors, this gives him no right to claim an exemption 
therein.—Williamson vy. Wilkinson, Miss., 33 So. Rep. 282. 

91. FRAUDULENT CONVEYANCES—Husband and Wife.— 
The relation of debtor and creditor between husband 
and wife may be established, as against other creditors 
of the husband, by evidence that such was their inten- 
tion at the time of the transfer of her separate property 
to him.—Willis v. Willis, 79 N. ¥Y. Supp. 1028. 

92. FRAUDULENT CONVEYANCES — Insolvency. — The 
mere proof that a conveyance by a debtor to his wife was 
voluntary held not sufficient to show the insolvency |of 
the debtor at the time of the conveyance. — Lewis ¥. 
Boardman, 79 N. Y. Supp. 1014. 

93. FRAUDULENT CONVEYANCES — Limitations. — Pay- 
ment by husband to wife of a debt barred by limitations 
held not a fraudulent conveyance.—Roberts vy. Brothers, 
Iowa, 93 N. W. Rep. 289. 

94. GUARDIAN AND WARD — Clerical Error. — Clerical 
error in writing the name of man really appointed un- 
dertutor of minors does not vitiate the appointment.— 
McCoy’s Heirs v. Derbonne, La., 33 So. Rep. 326. 

95. HOMESTEAD—Construction.—Homestead exemption 
laws are to be liberally construed. — Folsom v. Asper, 
Utah, 71 Pac. Rep. 315. 

9. HOMESTEAD — Tax Sale. — That a homestead has 
been sold to the state for taxes gives the heir of the de- 
cedent no claim to the homestead as against the widow 
and children of the decedent. — Davis v. Davis, Va., 43 S. 
E. Rep. 358. 

97. HOMICIDE — Provocation. — An intentional killing 
may not be murder in the first degree, when done in the 
heat of passion, following a sufficient provocation so 
closely as to show want of premeditation.—Olds v. om. 
Fla., 33 So. Rep. 296. 

98. HUSBAND AND WIFE — Consideration for Note.— 
Where a married woman made her note for the debt of 
her husband to induce a creditor to refrain from bring- 
ing an action against the husband, there was a sufficient 
consideration. — King v. Hansing, Minn., 93 N. W. Rep. 
307. 


99, HUSBAND AND WIFE — Married Woman’s Note.—A 
note being property, the purchase thereof is a valid con- 
sideration for the note of a married woman. — Crampton 
v. Newton’s Estate, Mich., 93 N. W. Rep. 250. 

100. INJUNCTION—Counsel Fees.—A recovery of counsel 
fees for trial disallowed as an element of damages for an 
injunction wrongfully obtained. — Barr’s Estate v. Post, 
Neb., 93 N. W. Rep. 144. 

101. INJUNCTION — Violation. —Where respondent will- 
fully violates an injunction, that he acted on the advice 
of counsel is no defense. — Granz vy. Ronginsky, 79 N. Y. 
Supp. 899. 

102. INNKEEPERS — Lien. — Lien of boarding house 
keeper does not attach to property of athird person, 
brought on the premises by a boarder. — Barnett v. 
Walker, 79 N. Y. Supp. 859. 

103. INSANE PERSONS — Allowance to Committee.—Al- 
lowance made to committee of incompetent for success- 
fully resisting attempts to procure her freedom. — In re 
Larner, 79 N. Y. Supp. 836. 

104. INTEREST — Life Insurance. — Where the insurer 
denied any liability on the policy on the ground that the 
insured was not dead, interest did not accrue on the sum 
stated in the policy until proofs of death were made.— 
Rogers v. Manhattan Life Ins. Co., Cal., 71 Pac. Rep. 348. 

105, JUDGMENT — CONCLUSIVENESS. — A judgment 
against a receiver of a firm held conclusive against the 





surviving partner and other creditors of the firm. | 
Painter v. Painter, Cal., 71 Pac. Rep. 90. 

106. JUDGMENT—Dismissal Without Prejudice.—W here 
an action was removed from a state court to the federal 
court, and there dismissed by plaintitt without prejudice 
before trial, such proceedings do not bar a new action 
in the state court for the same cause. — Foley v. Cudahy 
Packing Co., lowa, 93 N. W. Rep. 284. 

107. JUDGMENT—Pleading.—A judgment not pleaded in 
bar is not res judicata, but only proof of matters actually 
litigated and determined. — Willis v. McKinnon, 79 N. Y. 
Supp. 936. 

108. JUDGMENT — Pleading to Sustain.—If all the plead- 
ings show that plaintiff is not entitled to recover, a judg- 
ment in his favor is erroneous, though it would be sus- 
tained by the petition and answer. — Solt v. Anderson, 
Neb., 93 N. W. Rep. 205. 

109. JUDGMENT—Res Judicata.—Judgment against city 
held not res judicata of abutting owner’s suit against op- 
posite owner for encroaching on street.—Long vy. Wilson, 
Iowa, 93 N. W. Rep. 282. 

110. JUDGMENT — Vacation. — A court’s inherent power 
to vacate its orders or judgments exists only during the 
term at which they were rendered. — Brand v. Baker, 
Oreg., 71 Pac. Rep. 320. 

111. JoRY — Peremptory Challenges.—A refusal to per- 
mit a defendant in a murder trial to exercise a peremp- 
tory challenge against a juror, after a refusal to chal- 
lenge when the same juror was in the box, held not an 
abuse of the court’s discretion. — Nicholson v. People, 
Colo., 71 Pac. Rep. 377. 

112. JuRY — Voir Dire Examination.—The admission of 
a question to each juror on his voir dire in a personal in- 
jury case, as to whether he was connected with any cas- 
ualty or employers’ insurance company, held not an 
abuse of discretion.—Foley v. Cudahy Packing Co., Iowa, 
93 N. W. Rep. 254. 

113. JUSTICES OF THE PEACE—Jurisdiction.—W hile an 
error proceeding from a justice is pending, the justice 
may try and determine the action; but he is without 
jurisdiction or authority to make an order taxing the 
costs of an attachment to either party.—Rhodes v. Sam- 
uels, Neb., 93 N. W. Rep. 148. 

114. LANDLORD AND TENANT — Fixtures. — Where a 
tenant enters into a new lease, making no mention of a 
former lease or tenancy, and with no reservation for 
removal of fixtures placed under the former lease, his 
right to remove fixtures is thereby precluded. — Spencer 
v. Commercial Co., Wash., 71 Pac. Rep. 53. 

115. LANDLORD AND TENANT — Surrender of Lease.— 
Surrender of lease by tenant held not to affect the rights 
of a lawful subtenant. — Oshinsky v. Greenberg, 79 N. Y. 
Supp. 853. 

116. LANDLORD AND TENANT — Use and Occupation.— 
The mere right to enter upon land and remove crops 
therefrom is not sufficient to create the relation of land- 
lord and tenant. — Janouch v. Pence, Neb., 93 N. W. Rep. 
217. 

117. LICENSES—Privilege Tax.—The word “capital,” in 
Acts 1898, p. 14, § 25, providing a privilege tax on a cotton 
seed oil mill, does not mean capital stock. — Hazlehurst 
Oil Mill & Fertilizer Co. v. Decell, Miss., 33 So. Rep. 412. 

118. LIFE ESTATES — Payment by Life Tenant.—In suit 
by remainderman to recover of life tenant taxes paid on 
the land by the remainderman, the burden of proving 
that the remainderman had agreed to pay the taxes held 
on the defendant. — Abernathy v. Orton, Oreg., 71 Pac. 
Rep. 827. 

119. LIMITATION OF ACTIONS — Claiin for Services. — A 
promise of deceased that past services shall be paid for 
out of his estate held supported by consideration, so 
that the statute does not begin to run against it till his 
death.—Bennett v. Lutz, Iowa, 98 N. W. Rep. 288. 

120. LIMITATION OF ACTIONS—Pleadings.—The defense 
of limitations is waived, unless interposed by demurrer 
or by answer.—Dufrene v, Anderson, Neb., 93 N. W. Rep. 
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121. LOTTERIES—Voting Contest.—Advertising contracy 
for distribution of pianos by voting contest held not to 
contemplate lottery, in violation of Const. art. 15, §4, and 
Bel. & C. Ann. Codes & St. § 1959.—Quatson v. Eggleston, 
Oreg., 71 Pac. Rep. 66. 

122. MANDAMUS — Notice of Application. — An appli- 
cation for writs of mandamus and prohibition will be de- 
nied, when notice of an intent to make the application 
was not served on the parties in interest. — State v. Cou- 
villon, La., 33 So. Rep. 309. 

123. MANDAMUS — State Auditor. — Before the court can 
grant a writ of mandamus to an officer, it must appear 
that relator has a clear legal right to the performance of 
the duty desired. — State v. Weston, Neb., 98 N. W. Rep. 
182. 

124. MASTER AND SERVANT—Assumed Risk.—When the 
duty devolving on a master to give reasonable instruc- 
tions and cautions to the servant regarding dangers in 
the performance of his duties has been performed, the 
servant is deemed to have assumed the risks. — Evans 
Laundry Co. v. Crawford, Neb., 93 N. W. Rep. 177. 


125. MASTER AND SERVANT — Fellow Servants. — The 
crew of a railroad train taking loaded cars from the yard 
of a manufacturer held not loaned to him, so as to make 
them fellow servants of his employees. — Harrington v. 
Erie R. Co., 79 N. Y. Supp. 930. 

126. MASTER AND SERVANT — Negligence. — Proof that 
later devices in coupling are in use on the engines of 
other roads is not competent to prove that a failure to 
use them is negligence, without also showing their 
practicability and greater safety. — Bryce v. Burlington, 
©. R. & N. Ry. Co., Iowa, 93 N. W. Rep. 275. 

127. MASTER AND SERVANT—Proper Lighting. — Mas- 
ter’s duty toward servant of furnishing a light place in 
which to work at night held not discharged by merely 
turnishing materials forlighting.— Devaney v Degnon- 
McLean Const. Co.,79 N. Y. Supp. 1050. 


128. MASTER AND SERVANT—Tickling Employee.— For 
a superintendent to tickle an employee held not an act 
of superintendence, so as to make the master liable for 
the injuny therefrom. — Western Ry. of Alabama v. Mil- 
ligan, Ala , 33 So. Rep. 438. 


129. MECHANICS’ LIENS—Omission of Necessary Party. 
—Party appealing from judgment establishing priority 
of mechanics’ liens, but failing to make one lienor party 
respondent, heid not entitled to modification or rever- 
sal of judgment.—Hall v. City of New York, 79 N. Y. Supp. 
979. 

130. MINES AND MINERALS — Abandonment.— Annual 
work can be performed on one mining location for the 
benefit of several, when there is a community of inter- 
est in all the locations. — Little Dorrit Gold Min. Co. v. 
Arapahoe Gold Min. Co., Colo., 71 Pac. Rep. 389. 


131. MONEY PAID — Request.—Letters and telegrams 
written by the drawers of a draft to the drawees,. telling 
them to pay it and to charge it to a third party, could 
not alone make the third party liable as for money paid 
at his request.—Allen vy. Bobo, Miss., 32 So. Rep. 288. 


132. MORTGAGES—Deficiency Judgment.—One against 
whom a deficiency judgment has been rendered cannot 
complain because a codefendant was not served with 
notice —Brand v. Garneau, Neb., 93 N. W. Rep. 219. 

138. MORTGAGES— Mortgagee in Possession.— A mort- 
gagee in possession must account to subsequent mort- 
gagees for the full rental value.— Hatch v. Falconer, 
Neb., 93 N. W Rep. 172. 

134. MORTGAGES—Redemption.—A mortgagee,after fore- 
closure, may accept a portion of the mortgage debt from 
a cotenant, andthe holder of such partial interest can- 
not insist on redeeming the whole.—Dougherty v. Kubat, 
Neb., 93 N. W. Rep. 317. 

185. MORTGAGES—V aluation.— That four affidavits are 
filed asserting the valuation of the property to be one- 
third more than the valuation found by three appraisers 
on foreclosure is not sufficient to show fraud.— Pierce v. 
Reed, Neb., 98 N. W. Rep. 154. 





136. MUNICIPAL CORPORATIONS — Improvements. — 
Landowner, who failed to object, held estopped to deny 
the authority by which certain improvements were 
made, or to defeat the assessment. — Taylor v. Patton, 
Ind., 66 N. E. Rep. 91. 


137. MUNICIPAL CORHORATIONS — Negligence.—A city, 
having employed another to clean an alley heid not lia- 
able for such employee’s negligence in performing the 
work.—McFadden v. Incorporated Town of Jewell, Iowa, 
93 N. W. Rep. 302. 


138, MUNICIPAL CORPORATIONS—Public Improvements. 
—The signature of a wife’s name to property owners’ 
paving petition, executed by her husband with her au- 
thority, and in view and hearing from the place where 
she was at the time, is equivalent to a signature by her- 
self.—Portsmouth Sav. Bank vy. City of Omaha, Neb., 98 
N. W. Rep. 231. 


139. MUNICIPAL CORPORATIONS— Tax Sales. — A city 
held estopped to enforce the lien of aspecial tax on 
certain property which, in reliance on the city’s records, 
had been purchased as being free from tax liens.—Elder 
v. Fox, Colo., 71 Pac. Rep. 398. 

140. NEGLIGENCE—Duty of Agent.—Where an agent of 
limited authoriiy exceeds or neglects the instructions of 
his principal, and loss results, the agent must make such 
loss good.—Northern Assur. Co. v. Borgelt, Neb., 98 N. 
W. Rep. 226. 


141. NEGLIGENCE — Incompetent Nurse. — In action 
against hespital for furnishing incompetent nurse, ques- 
tions bearing on nurse’s skill heldimproperly excluded. 
—Ward v. St. Vincent’s Hospital, 79 N. Y. Supp. 1004. 


142, NEGLIGENCE—Member of Legislature.—A member 
of the legislature may in a proper case be served with 
summons while at the seat of government for the pur- 
pose of attending the legislative session. — Berlet v. 
Weary, Neb., 93 N. W. Rep. 238. 


143, NEGLIGENCE—Reasonable Diligence in Effecting 
Cure. — Where a plaintiff was injured by a defect ina 
street, he cannot recover for damages which might 
have been avoided by the use of reasonable diligence in 
seeking a cure. — Village of Atkinson v. Fisher, Neb., 93 
N. W. Rep. 211. 

144. OFFICERS— Defalcation. — The adding of seals to 
the signatures of obligors on an official bond did not 
change the statutory liability of the officer for a defal- 
cation toa liability on a contract.—State v. Davis, Oreg., 
71 Pac. Rep. 68. 

145. PARENT AND CHILD — Contributory Negligence.— 
A father’s negligence, contributing to the death of his 
son, held a bar to the father’s recovery therefor as the 
son’s adininistrator.— O’Sheav. Lehigh Val. R.Co., 79 N. 
Y. Supp. 890. 

146. PARTIES — Capacity to Sue. — Incapacity of 
committee of lunatic to sue, if shown on com- 
plaint, should be raised by demurrer, if not set up as 
a defense in the answer — Blackwell v. British American 
Mortg. Co., 8. Car., 43 8. E. Rep. 395. 

147. PARTITION—Limitations.— Limitations cannot run 
against a cotenant suing for petition.—Dresser v. Travis, 
79 N. Y. Supp. 924. 


148. PARTNERSHIP—Dissolution.—Agreement for disso- 
lution of partnership construed, and held to give abso- 
lute title of assets to liquidating partner. — Smith v. 
Proskey, 79 N. Y. Supp. 851. 

149. PAYMENT—Application.— Where money and mer- 
chandise are received upon a running account, pay- 
ments made, inthe absence of instructions, will be im- 
puted to the debt longest due. — Sleet v. Sleet, La., 33 So. 
Rep. 322. 

150. PHYSICIANS AND SURGEONS—Practice of Dentistry. 
—On trial for the illegal practice of dentistry, the burden 
ison the accused to show that he has authority under 
the law to practice dentistry. — Morris v. State, Ga , 48 8. 
E. Rep. 368. 


151. PRINCIPAL AND AGENT— Sale under Trust Deed.— 
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Though one conducts a sale under a trust deed as agent 
of the trustee, he may buy as agent of the beneficiaries- 
Union Planters’ Bank v. Edgell, Miss., 33 So. Rep. 409. 


152. PROHIBITION—Contempt. — There being a remedy 
by writ of error, writ of prohibition against continuance 
of contempt proceedings will not be granted. — Aichele 
v. Jobnson, Colo., 71 Pac. Rep. 367. 

153. RAILROADS —Landowner’s Consent.—Landowner, 
who had permitted a railroad to build a track on land 
under agreement that it would build depot, etc., held, on 
road’s failure to build, only entitled to compensation 
and damages. — Southern California Ry. Co. v. Slauson, 
Cal., 71 Pac. Rep. 352. 

154. RAILROADS — Negligence. —Though it is not the 
duty of arailroad company to have aflagman at a cross- 
ing, held, that the fact that there was none is admissible 
on the question of negligence in running a train.—Har- 
rington v. Erie R. Co., 79 N. Y. Supp. 930. 


155. RECEIVERS— Collateral Attack on Judgment.—An 
order directing the payment of a judgment entered 
against a receivor on a contract made by him cannot be 
attacked on the ground that the court erred in appoint- 
ing him.—Painter v. Painter, Cal., 71 Pac. Rep. 90. 


156. RECEIVERS — Stockholders’ Liability.— Suit to en- 
force statutory liability of stockholders in a foreign cor- 
poration cannot be maintained in equity, on the ground 
that it is brought in aid of anequitable decree of a court 
of the state where the corporation resides, in a suit to 
enforce the liability of its stockholders.— Hale v. Alli- 
son, U.S. 8. C., 28 Sup. Ct. Rep. 244. 

157. REFORMATION OF INSTRUMENTS — Inconsistent 
Defenses.—Defenses, in an actfon to reform a deed, that 
the deed expresses the contract, and, if it does not, there 
was such a mutual mistake as would authorize defend- 
ant to rescind, are not inconsistent, and both may be re- 
lied on.—Lord v. Horr, 71 Wash., Pac. Rep. 23. 

158. REPLEVIN — Pleading. — In an action in replevin, 
‘the defendant may,if he so desires, plead his defenses 
specifically, and, when he does,his answer will be subject 
to the ordinary rules of pleading in other civil cases.— 
Randall v. Gross, Neb., 92 N. W. Rep. 223. 

159. REPLEVIN— Possession.— In replevin, an instruc- 
tion that plaintiff, to recover, must have been entitled 
to the possession when suit was brought, held not erro- 
neous.— Younglove v. Knox, Fla., 33 So. Rep. 427. 


160. SALES—Custom.—Where a buyer failed to comply 
with a custom regulating payment for fruit sold, the sel- 
ler was entitled to rescind the contract and recover the 
balance due.—Minaker v. California Canneries Co., Cal., 
71 Pac. Rep. 110. 

161. SALES—Delivery.—No action can be maintained for 
the purchase price of goods, unless a delivery or proffer 
of the delivery of the same is alleged and proved.—F. C. 
Austin Mfg. Co. v. Colfax Co., Neb., 93 N. W. Rep, 145. 

162. SALES—Purchaser in Good Faith.—A purchaser of 
an article in good faith from one acquiring possession 
thereof from the owner under fraudulent representations 
held to have obtained no title as against the owner.— 
Smith Premier Typewriter Co. v. Stidger, Colo., 71 Pac. 
Rep. 400. 

163. SALES — Satisfaction of Purchaser. — Where a 
machine was sold on understanding purchaser need not 
accept, unless satisfied, and a period was allowed for 
testing it, held, that the purchaser was not bound to con- 
tinue the test for the full period.—Haney-Campbell Co. 
v. Preston Creamery Assn., Iowa, 93 N. W. Rep. 297. 

164. SALES—Warranty.— Warranty of a gasoline engine 
held general, and not confined to one as to its power.— 
Charter Gas Engine Co. v. Kellam, 79 N. Y. Supp. 1019. 





165, SCHOULS AND SCHOOL DISTRICTS— Bible Read- 
ing. — Whether it is prudent or polite to permit Bible 
reading in the public schools is a question for the school 
authorities, but whether the practice of Bible reading 
has taken the form of sectarian instruction is a question 
for the courts to determine upon evidence. — State v. 
Scheve, Neb., 93 N. W. Rep. 169. 





166. SHERIFFS AND CONSTABLES — Mortgage Fore- 
closure.—A sheriff held not liable for moneys paid by 
him to judgment creditor of mortgagor under fore- 
closure decree, though summons had been served on 
him in suit by mortgagor’s wife to review the decree, 
under Burns’ Rev. St. 1901, § 680.—State v. King, Ind., 66 
N. E. Rep. 85. 

167. STREET RAILROADS—Negligence.—A street railway 
company held not necessarily free from negligence be- 
cause running a car within the limit of speed fixed by 
ordinance.—Atherton v. Tacoma Ry. & PowerCe., Wash., 
71 Pac. Rep. 39. 

168. SUBROGATION—Mortgages.—-Where the owner of a 
homestead borrowed money to satisfy a trust deed there- 
on, promising to execute a new trust deed, the lender 
has no right to subrogation to trust deed so satisfied.— 
Berry v. Bullock, Miss., 83 So. Rep. 410. 


169. TAXATION —Inheritance Tax.— Sess. Laws 1901, p. 
68, § 2, providing for an inheritance tax, held not in con- 
flict with the rule requiring equality in taxation.—State v. 
Clark, Wash., 71 Pac. Rep. 20. 

170. TAXATION — Savings Association. —The stock of a 
Savings association, which might be withdrawn at the 
auction of the stockholders, held a debt which the com- 
pany was entitled to deduct from its creditors, under 
Mills’ Ann. St. § 3789, in ascertaining its taxable prop- 
erty.—Board of Comrs. of Arapahoe County v. Fidelity 
Savings Assn., Colo., 71 Pac. Rep. 376. 

171. TRIAL—Evidence.—W here evidence had been sub- 
mitted as to a defense not pleaded, the court, on request, 
should instruct the jury not to consider it.—Schmidt v. 
Mitchell, Ga., 43 5. E. Rep. 371. 

172. TROAER AND CONVERSION—Title.— Where, in a suit 
for conversion, the facts found showed what plaintiff's 
title to the property was, it was not essential for the 
court to find in terms that she was owner thereof.— 
Mathew v. Mathew, Cal., 71 Pac. Rep. 344. 

173. TRUSTS —Acquiescance, — Beneficiary in a will, by 
receiving income of trust funds, held not estopped after 
29 years to sue to set aside the same as invalid.—Dresser 
v. Travis, 79 N. Y. Supp. 924. 

174. Trusts — Sale of Evidence.—A contract to supply 
evidence and prosecute an action to establish defendant’s 
interest in a mining claim held not contrary to public 
policy.—Wood v. Casserleigh, Colo, 71 Pac. Rep. 360. 


175. WAREHOUSEMEN—Oollapse of Wharf. — A collapse 
of a warehouse on a wharf, causing a loss of goods stored 
therein, held to raise a presumption of negligence on the 
part of the owner.—Foster v. Pacific Clipper Line, Wash., 
71 Pac. Rep. 48. 

176. WATERS AND WATER COURSES — Domestic Use of 
Water.—A co-operative water company, on the non-pay- 
ment of water rates by a stockholder, may cut off his 
further water supply. — Fuller v. Azusa Irrigating Co., 
Cal., 71 Pac. Rep. 98. 

177. WATER AND WATER CouURSES—Railroads.—Unless 
standing water is a nuisance, a railroad company is not 
negligent in constructing its road so as to cause surface 
water to be discharged on a portion of its own land.— 
Fremont, E. & M. V. R. Co. v. Gayton, Neb., 93 N. W. 
Rep. 163. 

178. WILLS — Transfer Tax.—A direction to pay all 
transfer taxes on legacies out of testatrix’s residuary 
estate held to apply to gifts under a power of appoint- 
ment.—Isham v. New York Assn. for Improving Condi- 
tion of Poor, 79 N. Y. Supp. 1048, 

179. WITNESSES—Impeachment.—Defendant having, as 
a witness, denied his guilt, statements of his to the con- 
trary may, for purpose of impeachment, be shown on his 
cross-examination and on the rebuttal.—State v. Broad- 
bent, Mont., 71 Pac. Rep. 1. 

180. WITNESSES — Partiality of Witness.—In an action 
for injuries to a servant, the introduction of defendant’s 
president as one of its witnesses held to render relevant 
previous testimony introduced by plaintiff tending to 
show his partiality.—Houston Biscuit Co. v. Dial, Ala., 33 
So. Rep. 268. 
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